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Tiile XIII. Estate on Condition, Ch. I. s. 1-^. 



Section I. 



Nature of Con^ 
ditioos. 



Hob. 170. 



Etpranedor 
implied. 
Lit. 8.325. 



Idem* 



1 Id8». 233 b. 



Precedent or 
tubaequent. 



A CONDITION is a qualification or restriction annexed Id 
a conveyance of lands, whereby it is provided. That ia 
case a pafticolar event does or does not happen ; or in case the 
grantor or grantee does^ or omits to do, a particular act ; an 
estate shall commence, be enlarged, or defeated. Cotiditio di-- 
citur cum quid in casum incertum qui potest tendere ad es$e, 
out non esse, confertur. 

2. A condition annexed to an estate given, is a divided clause 
from the grant, therefore cannot frustrate the grant precedent \ 
neither in any thing expressed, nor in any thing implied, which 
is, of its nature, incident to, and inseparable from, the thing 
granted. 

3. Conditions are either in deed, that is, expressed in the deed 
by which they are created ; or else in law, that is, implied by the 
common or statute law. Thus where a feoffment or lease is 
made, reserving rent, payable at a certain day ; with a proviso, 
that if it is not paid on that day, the feoffor or lessor may re« 
enter ; this is a condition in deed. 

4. Conditions unplied are those which are created by the 
common or statute law, without any express words: — Thus, to 
the grant of every estate is annexed, by law, a condition implied, 
that the grantee shall not commit felony or treason. And Lord 
Coke says, there is a condition in law annexed to every estate 
tail after possibility of issue extinct, estate by the curtesy, in 
dower, for life or years, that if the tenants of these estates alien 
in fee, or claim in a Court of Record a greater estate, they shall 
forfeit them ; and the persons in remainder or reversion may 
enter. 

6. As to conditions in law, founded upon statutes, it is enacted 
by the several laws against mortmain, that the grantee of an 
estate in fee shall not alien it to an ecclesiastical corporation. 
And by the statute of Marlbridge, tenants for life and years 
hold their estates upon condition not to commit waste. 

6* Conditions are also Precedent or Subsequent : — ^Thus where 
a condition must be performed before the estate can commence, 
it is called a condition precedaU» But where the effect of a con- 



Vol. 3. p. 61. 



Tiile XIIL Estate on Condition. Ch. I. s. 6—13. 3 

iSitkm is, either to enlarge or defeat an estate already created, it 
is then called a condition subsequent. 

7. Where a particular estate is limited, with the condition 
that upon the performance of a certain act, or the happening of 
a certain erent, the person to whom the estate is limited shall 
thereupon have a larger estate than what was originally limited 
to him ; such a condition is precedent, and good under certain 
circumstances ; which will be noticed in a subsequent Tide. Tit. 16. c. 2. 

8. With respect to the words by which conditions may be Tit. 3*2. c. 25. 
created, they will be stated hereafter. 

9. A condition in deed may be annexed to every species of To what e^t&tet 
estate and interest in real property ; to an estate in fee, in tail, 

for life, or years, in any lands or tenements. 

10* As to things executed, a condition must be created and At what time. 
annexed to the estate at the time of the making of it, not 
at any time after. Therefore, where a condition is made in a i iiut. 236. b. 
separate deed, it must be sealed and delivered at the same time 
with the principal deed. 

11. In a celebrated case which was heard in parliament, Rot. Pari. 
2 Rich> 2. it appeared that King Edward III. had made a feoff- 
ment in fee to the Duke of Lancaster and others, without any 
condition ; and afterwards required the feoffees to perform cer- 
tain conditions. All the judges and Serjeants being summoned, 
and required to give their opinion on this case, declared that the 
fSeoffees were not obliged to perform the conditions; because 
they were not expressed at or before the time when the feoffment 
was made. 

12. As to the things executory, such as rents, annuities* Touchttone— 

" .J Defeaaancef 

[leases,] &c. it is held that a grant of them may be restrained by 396. 2 Pretu 
a condition created after the execution of such conveyance. y^^ t. 38. n. 

13. It is a rule of law that a condition must defeat or deter-* A condition 
mine the whole of the estate, to which it is annexed ; not deter<- whole estate, 
mine it in part only, and leave it good for the residue. There- \^^^ 12*7. 
fore if a feoffment be on condition that upon such an event the 

feoffor shall enter, and have the land for a time ; or the estate 
shall be void for part of the time: or a lease be for ten years, 
provided that upon such an event it shall be void for five years ; 
these conditions are not good. But if a feoffment be made of 
two acres of land> provided that upon such an event the estate 
shall be void as to one acre only, this is a good condition. 

B 2 
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14. In consequence of this principle it has been adjudged that 
a condition to determine an estate tail, as if the tenant in tail 
were dead, was void ; because the death of a tenant in tail did 
not determine the estate tail, but his death without issue. 

16. A condition, or the benefit of a condition, can only be 
reserved to the donor, feoffor, or lessor, and their heirs ; not to a 
stranger. For it is a maxim of law, that nothing which lies in 
action, entry, or re-entry, can be granted over ; in order to dis- 
courage maintenance. And when, in the creation of a con- 
dition, no words of limitation are mentioned, the law will reserve 
the benefit of the condition to the heirs of the donor, fe<^or, or 
lessor ; for as these are the persons prejudiced by the disposition^ 
it is but reasonable that they should be entitled to the same 
means of recovering the estate as their ancestors. 

16. Thus Littleton says, if a man lets land to another for life» 
by indenture, rendering rent, with a condition of re-entry in de« 
fault of payment ; if afterwards the lessor grants the revenuoa 
to a stranger, and the tenant for life attorns, such grantee cannot 
take advantage of the condition, as the lessor or his heirs might 
have done, if the reversion had continued in him. But now by 
the statute 32 Hen. 8. c. 34. grantees of reversions, and privies 
in estate, are enabled to take advantage of the breach of con- 
ditions, of which an account will be given in the next Chapter. 

17. In a modem case where A. being possessed of a term for 
years, assigned his whole interest to B., subject to a ri^ht of re- 
entry, on the breach of a condition, the Court of K. B. held 
that A. might enter for the condition broken, although he had 
no reversion. 

18* Conditions are sometimes void in their creation, as where 
they are impossible, or something is required to be done which 
is contrary to the divine or municipal law. 

19, All the instances of conditions against law are reducible, 
under one of these, heads : — 1. To do something that is malum 
in se, or malum prohibitum, 2. To omit something that is a 
duty« 3. To encourage such crimes and omissions. And the 
law will always defeat conditions of this kind, without any re- 
<yard to circumstances ; being concerned to remove all tempta* 
tions and inducements to those crimes. 

20. A condition repugnant to the nature of the estate to which 
it is annexed is void in its creation. Thus a feoffment in fee, 
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upon coDdition that the feoffee shall not take the profits, is 
void, as repugnant and against law; and the estate given is 
absolute. 

21. A lease was made to A., B. and G. with a proviso that if Moor «. Sariu, 
Ck should demand any profits of the lands, or enter into the same 

during the life of A. or B. (who were his father and mother,) 
that then the estate limited to C. should cease and be utterly 
void. It was resolved that this was a condition, and was void, 
being repugnant to the estate limited. 

22. A condition annexed to the creation of an estate in fee Lit. t. 360. 

p Tg|«» x> ill 

simple, that the tenant shall not alien, is void ; being repugnant lOBw.&Cresf! 
to the nature of the estate ; a power of alienation being an inci- 
dent inseparably annexed to an estate in fee simple. But Little- •• 361. 
ton says, if the condition be such that the feoffee shall not alien Doe v.'peaiioii, 
to such a one, naming him, or to any of his heirs, which does ^®" *' ^' 
not take away all power of alienation, then such condition is 
good. 

23. A condition annexed to the gift of an estate tail, that the Jenk. 243. 
donee shall not marry, is void ; for without marriage he cannot ^^ 
have an heir of his body. It would be otherwise if such a con- 
dition were annexed to the grant of an estate in fee simple ; for 

in that case a collateral heir may inherit. 

24. Whatever is prohibited by law may be prohibited by con- i lost. 223. b. 
dition. Therefore if a feoffment be made in fee, upon condition 

that the feoffee shall not alien in mortmain, this is a good condi* 
tion ; because such alienation is prohibited by law. Lord Coke 
observes, that in ancient deeds of feoffment in fee simple there 
was a clause — Quod lidtum sit donatori rem datam dare vel ven^ 
dere cui voluerit, excepiis viris religiosis et Judais. 

26. If a man makes a feofitnent to a husband and wife in fee, i lut 223. b. 
upon condition that they shall not alien ; to some intent this is 
good, and to some intent void. For to restrain an alienation by 
feoffment or deed is good, because such an alienation is tortious 
and voidable : but to restrain their alienation by fine was re- 
repugnant and void (a); because it was lawful, and un- 
avoidable. 

26. If lands be given in tail, upon condition that neither the Lit. t. 302. 
tenant in tail, nor his heirs, shall alien in fee, or in tail, or for 
the term of another's life, but only for their own lives, such a 

(a) [Before the Btat. 3 &c 4 Will. 4. c. 74.] 



TiL 3. c. 2. 
1 Insl. 223. b. 



Jdtm. 



3 & 4 Will. 4. 
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condition is good ; because these alienations are contrary to tbv 
statute De DonU. 

27. So if a person make a gift in tail, upon condition that die 
donee shall not make a lease for three lives or 21 years* accord- 
ing to the statute 32 Hen. 8. the condition is good ; for thi» 
power being given collaterally is not incident to the estate, and 
may therefore be restrained by condition* 

28. But where an estate tail was created with a condition that 
the tenant in tail should not suffer a common recovery, the con- 
dition was void ; because the right to suffer a common recovery 
was an incident inseparably annexed to an estate tail, [previously 
to the recent statute.] 

29. Lord Coke says, although a condition repugnant to the 
nature of the estate granted is void ; yet that in all such cases 
a bond by which the obligor is restrained from doing that which 
the nature of the estate granted entitled him to do will be good. 
Thus if a feoffee in fee becomes bound in a bond not to take the 
profits of the land, or not to alien the estate, such a bond would 
be good. And the same law was held by the Court of Chancery 
in the following case. 

30. A father settled lands upon his son in tail, and took a 
bond from him that he would not dock the entail. On a bill to 
be relieved against this bond, the court held it good ; because if 
the son had not agreed to give the bond, the father might have 
made him only tenant for life. 

31. This doctrine appears extremely questiouable, as it offers 
an obvious mode of restraining a person from those rights over 
an estate which the common law gives him ; consequently of 
frustrating the common law, as fully as if a condition of this 
kind were allowed to be inserted in a conveyance of land ; and 
in some cases it appears not to have been allowed. 

32. Thus where an elder brother voluntarily gave land to his 
second brother, and the heirs of his body, remainder to a younger 
brother in like manner ; and made each of them enter into a 
statute with the other, that he would not alien, &c. ; but be- 
cause these statutes were in substance to make a perpetuity, 
they were ordered to be cancelled by the Court of Chancery^ 
with the advice of Lord Coke. 

33. So where A. settled lands ou B. in tail, with remainder 
to his own right heirs ; and took a bond from B. not to commit 
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waste; the bond being put in suit, it was decreed to be delivered 
up to be cancelled ; the court saying it was an idle bond. 

34. It was formerly held that if a lease was made to a man CoDditkmi of 
and his assigns, he could not be restrained from alienation : but Mmetim« md^ 
if the word assigns was omitted, he might then be restrained. ^;^* i^^^* 

It IS however laid down by Lord Coke that if a person made 223. b. 
a lease for life, or years, with a condition that the lessee should 
not grant over his estate, or let the lands to any other person, it 
would be good ; and this doctrine is now fully established. 

35. A lease was made for years upon condition that the lessee, More'tcaie, 
bis executors or assigns, should not alien, without the assent of ' ' * 
the lessor. The lessee' died intestate ; the ordinary granted 
administration to J. S. who assigned the lease without licence. 

It was adjudged that the condition was broken, for J. S. was an 
assignee in law. 

36. A condition annexed to an estate for years, that if the Beny o. 
lessee, his executors or assigns, did demise the land for more £iiz.3di. 
than from year to year, then the lease should cease, and be void, 

was held to be good. 

37. A condition was inserted in a lease for years, that if the PenDant*! cim. 
lessee, his executors or administrators, at any time, without the 

assent of the lessor, his heirs or assigns, did grant, alien, or 
assign the land, or any part thereof, that then it should be law- 
ful for the lessor and his heirs to re-enter. This was held to be 
a good condition. 

38. Conditions of this kind are however not favoured ; for But are oon- 
they are held to affect the original lessee only, and not to extend 

to his assignees. So that if a lessee who is restrained from 
alienation, by a condition of this kind, assigns over his term, 
with the consent of the lessor, such assignee may assign to any 
other person, without farther consent, (b) 

39* The president and scholars of a college at Oxford made Dumpor't 
a lease for years to one Bold, with a proviso that the lessee or his ^* 

(6) [A dispentatioD of a condition once granted it an entire ditpeniation, so that by a 
lioenoe to a»ign oooe given, the lettraint vpon alienation ceaiei. Dompor'a case, M 
SMpr., and Brammell ▼. Mick|»benon, 14 Vet. 173. But under the learning of De- 
ieaxanoe, a mode may be retorted to, by which the objection generally made to give a 
lioenoe to atiign can be obviated : on the assignment with licence, a deed of Defeaance 
thoold be executed in order to determine the lease on alienation by the assignee. See 
Shep. Touch. 19&. % FresU Con. 199. 1 ed. and Appcndii, Form 7.] 
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assigns should not alien ihe premises to any person or persom, 
without the special licence of the lessors. Afterwards the lessors 
by their deed licensed the lessee to alien or demise the land to 
any person or persons whatever. The lessee assigned the term 
to one Tabbe, who devised it to his son, who was also his exe- 
cutor. The sou entered generally, died intestate, and his ad- 
ministrator assigned the term to the defendant. The president 
and scholars entered for the condition broken. It was resolved 
that the alienation by licence to Tabbe had determined the con- 
dition ; so that no alienation afterwards made by him could be 
a breach of the proviso, or give the lessors a right of entry : finr 
the lessors could not dispense with an alienation for one time, 
and that the same estate should remain subject to the proviso 
after. 

40. George Fox, lessee for ninety-nine years, by indenture, 
rendering rent, covenanted that he would not alien or assign his 
term, or any part thereof, to any but his brothers. The lessee 
assigned the term to one of his brothers, who assigned it over to 
a stranger. It was resolved, 1. That this was a condition, and 
not a covenant. 2. That the assignee was not within the con- 
dition ; but might alien to whom he pleased. 

41. In the case of Berry v. Taunton, the condition was held 
to be broken by a devise of the land to the lessee's son. But in 
a subsequent case, where a lessee for years covenanted with the 
lessor not to assign over his term, without the lessor's consent in 
writing ; and afterwards without such consent devised the term 
to J. S. ; it was said that this was not a breach of the covenant; 
for a devise was not a lease. 

42. Where there is a condition in a lease that the lessee shall 
not assign it over, without the permission of the lessor ; an un^ 
derlease has been adjudged not to be within the condition. 

43. In a lease for twenty-one years there was a covenant from 
the lessee, that he would not '' assign, (c) transfer, or set over, 
or otherwise do or put away the said indenture of demise, or the 
premises thereby demised, or any part thereof, to any person or 
persons whomsoever, without the licence and consent of the les- 
sor." The lessee demised the premises for fourteen years, with- 
out any licence : it was held that this under-lease was not a 

' (e) [A covenant not to let, set or demise the premises or any part thereof, for all or any 
part of the term restraint an aasig^nment. Greenaway v» Adams, 12 Yes. 395.] 
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breach, for the courts had always looked nearly into these con- 
ditions. X 

44. But if a lease contains a proviso that the lessee, his exe- Unlets there are 
cutors or administrators, shall not let, set, or assign over the ^^^^ ^^ 
whole or any part of the premises, without leave in writing from 
the lessor, on pain of forfeiting the lease ; an administrator of 
the lessee cannot make an under-lease. Nor would a parol 
licence to let paut of the premises discharge the lessee from this 
restriction. 

4o. William Gregson demised the premises in question to Roeo.Hairiioii, 
S. Harrison, his executors, 8cc. for twenty-one years, with a proviso Lloyd «. Crispi 
that in case the said Harrison, his executors, or administrators, i)^^v."wordev 
should at any time during the said term set. let, or assign over i Camp. 20. 

Roe ». Sales, 

the demised messuage, or any part thereof, without the licence i Mau. & Selw. 
and consent of Gregson, his executors,'administrators, or assigns, geePauin. 
for that purpose first had and obtained in writing, the lease Jf"'*'®^*''*' 

, Oress. 4v0. 

should be absolutely null and void ; and the lessor might enter. 
The lessee entered and died ; the defendant took out administra- 
tion to him, became possessed of the demised premises, and 
made a lease of them for nine years. The landlord died, having 
devised the premises to the lessor of the plaintiff, who brought 
an ejectment to recover them, as being forfeited by the lease 
made by the administrator. The defendant proved that Greg- Macherv. 
son, the lessor, gave liberty by parol to Harrison the tenant, to ^j^ i*'*i^es.*& 
let the stable, being part of the premises demised : but refused ^<n. 191. 
to give the like liberty to demise any other part of the premises. 4 Taun. 735. 
Mr. Justice Ashurst was of opinion, that there was no sufficient 
answer to the plaintiff's claim. First, it was objected that the 
covenant only extended to an assignment of the whole term ; 
but that was not to be collected from the words of the proviso, 
which were, " That the tenant should not set, let, or assign- aver 
the said premises, or any part thereof," &c. Now the word over 
was annexed to the word assign. The covenant necessarily 
meant, that if the lessee parted with the premises, even for a 
part of the term, his lease should be vacated ; the assignment 
by the administrator must therefore be considered as a breach of 
the condition. It was then objected, that the proviso not to 
assign did not extend to persons who came into possession by 
operation of law ; but only to prevent an assignment in fact by 
the party. It was, however, impossible to' argue against th« 
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express stipulation of the parties. There was no doubt but that 
it was competent to the parties to bind their representatives ; 
and the covenant was, that neither the lessee, nor his executors, 
nor his administrators, should let, &c. Therefore, for the pur- 
pose of an assignment, the term never could be considered as 
legal assets in their hand's. If indeed the words executors had 
not been inserted in the proviso, but it had been confined to an 
assignment by the lessee himself, it might have been doubted 
whether the restriction would have extended to this case* 
Another objection taken was, that the lessor gave licence to the 
tenant to let part of the premises, and that licence destroyed the 
whole condition. But this was not such a licence to alien as 
fell within the terms of the proviso. The express words were, 
** licence or consent in writing," whereas this was only a licence 
by parol ; therefore it was not a legal licence according to the 
terms of the covenant — Mr. Justice Buller said, the first ques- 
tion was, whether the words of the covenant were to be confined 
to an assignment of the whole term. It had been contended 
that no forfeiture could be incurred by letting for a shorter pe- 
riod than the whole term : but no authority had been cited to 
warrant the court in striking out the words, ^* let and set." 
Anu, ■. 43. The case of Crusoe v, Bugby, tiiough pretty strong, did not come 

up to this one ; for there the word let, was not used : but that 

was a material word here, and the court could not reject it. 

With respect to the lessor's consent to let part of the premises, 

which, it was contended, waived the forfeiture of the whole, it 

was not a legal consent. Judgment was given for the plaintifT. 

A sale by exe- 46. Where a lessee covenanted not to alien or transfer away 

aiieMtion?°* *° ^^^ '^®® » ^^^ afterwards acknowledged a judgment, on whicb 

12 Yes. 519. i}^q j^ase was taken in execution and sold ; it was held that 

this sale was not a forfeiture of the lease. 
Doe V. Carter, 47. On a trial in ejectment, a verdict was found for the lessor 

A Term R ^J 

Doe V. Skim] o^ ^^^ plaintifiV subject to the following case : The lessor of the 
Too* ^ ^' plaintiflf demised the premises by lease, in which there was a 

covenant that the lessee, his executors, administrators, orassigns» 
should not let, set, assign, transfer, make over, barter, or ex-> 
change, or otherwise part with the lease, or the lands, or any 
part thereof, to any person or persons whatever, without the 
special licence and consent of the lessor, his heirs or assigns, 
with a power of re^-entiy in case of alienation. A creditor of 
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the lessee took from him a warrant of attorney to confess a 
judgment, upon 'which a judgment was entered, and the lease 
was sold by execution to a person who had notice of the pro- 
viso. The lessor brought an ejectment ascainst the purchaser of 
the lease. Lord Kenyon said there was a distinction between 
those acts which the party does voluntarily, and those which 
pass tn iwwtum; that judgments, in contemplation of law, al- Seeanexoeptioo 

. .... in tbe case of 

ways pass in invitum ; that this was not an alienation withi» Doe v. Hawke, 
the meaning of the covenant: and judgment was given for the *' 
defendant, 

48. But where a warrant of attorney to confess a judgment is Unlets then is 
given by collusion, for the purpose of enabling a creditor to take 

a lease in execution, it will be deemed a breach of a covenant 4 
not to alien. 

49. In the above case of Doe v. Carter, the landlord brought Anu, %. 47. 
a new ejectment : the jury found the same facts, with this addi- 
tion, that '' the warrant of attorney was executed for the express 
purpose of getting possession of the lease/' and the tenant con- 
curred in that intention. 

Lord Kenyon — ^* When this case first came before the court, 
the rules that were likely to govern it were so explicitly stated, 
that I thought we should have heard no more of it. The cove- 
nant not to assign, and the proviso to enforce it, were both legal 
at the time ; and indeed it was prudent for the landlord to take 
this care, that an improper tenant should not be obtruded on 
him. When the former question arose, the Court, to a certain 
degree, relaxed the severity of the covenant, and they then said 
there was no forfeiture, because all that was stated was, that a 
fair creditor had used due diligence to enforce the payment of a 
just debt, and that the lease was taken from the tenant, against 
his consent, by judgment of law. But when it is now stated 
that this step was taken for the express purpose of getting pos- 
session of the lease, and that the tenant consented to it, it would 
be ridiculous to suppose that a court of justice could not see 
through such a flimsy pretext as this. Here the maxim applies, 
that that which cannot de Aoneper directum shall not be done 
per obliquunu The tenant could not, by any assignment, under- 
lease, or mortgage, have conveyed his interest to a creditor; con- 
sequently he cannot convey it by an attempt of this kind. If 
tbe lease had been taken by a creditor, under an adverse judg- 
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ment, the tenant not consenting, it would not have been a 
forfeiture ; but here the tenant concurred throughout, and the 
whole transaction was performed for the very purpose of enabling 
the tenant to convey his term to the creditor." — Judgment was 
given for the plaintiff. 
A lease may de- 50. A condition, in a lease for years, that the landlord shall 

tvDunebybaok- . . •' 

raptcy. re-enter on the tenant s committing an act of bankruptcy, where- 

npon a commission shall issue, is good. 
Roe V. Gallien, 61. It was found by a special verdict, that in a lease for 
Doe V.Clarke, ' twenty-one years, a proviso was inserted, that if the lessee, his 
C^Derif^' czMutors or administrators, should commit any act of bank- 
Wyatt, see also ruptcy, within the intent and meaning of any statutes made or 

o Aflad. 490. 

1 Swan. 481. to be made in relation to bankrupts, whereon a commission 

should issue, and he or they should be found or declared to be a 
bankrupt or bankrupts, then it should be lawful for the lessor to 
re-enter. The lessee became a bankrupt: the question was, 
whether the lease was thereby determined. 

Mr. Justice Ashurst said, the general principle was clear, that 
the landlord, having the Jii^ disponendi, might annex whatever 
condition he pleased to his grant, provided it was not illegal or 
unreasonable. Then was this proviso contrary to any express 
law, or so unreasonable that the law would pronounce it to be 
void : that it was not against any positive law was admitted, and 
no case had decided it to be illegal. It remained to be consi- 
dered whether it was^ void or unlawful, as against reason or 
public policy. It did not appear to be against either. First, it 
was reasonable that a landlord should exercise his judgment 
with respect to Yhe person to whom he trusted the management 
of his estate ; a covenant therefore not to assign was legal. Co- 
venants to that effect were frequently inserted in leases, and 
ejectments every day brought on a breach of such covenants. 
The landlord might veiy well provide that the tenant should not 
make him liable to any risk by a voluntary assignment, or by 
any act which obliged him to relinquish, the possession. If it 
was reasonable for him to restrain the tenant from assigning, it 
was equally reasonable for him to guard against such an event 
as bankruptcy, because the consequence of it was an assign- 
ment of the property into other hands. Perhaps it might be 
more necessary for the landlord to guard against the latter event, 
as there was greater danger to be apprehended in that than in 
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the foimer ciise. - Persons who were put into possession, under 
a commission were still less likely to take proper care of the 
land, than a private assignee of the first tenant; neither was 
there any reason of public policy to be urged against allowing 
such a proviso ; it conduced to the security of landlords, which 
could never be urged as a ground of objection on that head. He 
was therefore of opinion that it was a valid proviso. 

Mr. Justice BuUer said, the case had been argued on general 
principles of inconvenience, because the possession of an estate 
on such terms enabled the tenants to hold out false colours to 
the world : but that observation did not apply to the case of land, 
for a creditor could not rely on the bare possession of the land 
by the occupier, unless he knew what sort of interest he had in 
it. If he were desirous of knowing that, he must look into the 
lease itself; there he would find the proviso, that the tenant's in-^ 
terest would be forfeited in case of his bankruptcy. 

The stock upon the farm might indeed induce a credit: but 
that would not govern the present case. It was next ui^ed that 
this was equivalent to a proviso that the lease should not be 
seized under a commission of bankruptcy ; the defendant's coun- 
sel having first supposed the lease to be granted absolutely for a 
certain term, and then that a subsequent proviso was added to 
that efiect, Such a proviso as that indeed would be bad, be- 
cause it would be repugnant to the grant itself: but here there 
wgs an express limitation that the lease should be void, upon the 
fact of the lessee's becoming a bankrupt. It was clear that the 
landlord in this case parted with the term, on account of his per- 
sonal coG^dence in the tenant ; that was manifestly the case in 
all leases where clauses against alienation were inserted. The 
landlord perhaps relied on the tenant's honesty, or he approved 
of his skill in farming, and thought he would take more care of 
the farm than another; therefore he had a right to guard 
against the event of the estate's falling into the hands of any 
other person, who might not manage it so well as the original 
tenant. Suppose a lease were made for twenty-one years, on 
condition that the tenant should so long continue to occupy the 
fpmd personally ; there could be no objection made to such a con- 
dition ; for the personal confidence was the very motive for 
granting the lease,, and that was like this case. If such a pro- 
viso as this were inserted in very long leases, it would be tying 
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up property for a considerable length of time^ and would be open 
to the objection of creating a perpetuity. But the principal 
ground was, that this was a stipulation, not against law, nor r&*- 
pugnant to any thing stated in the former part of the lease, but 
merely a stipulation against the act of the lessee himself, which 
it was competent for the lessee to make. Adjudged that the 
condition was good* 

Tit. 33. c. 5. ^^* ^^ many of the cases where a lease may be avoided on 

breach of a condition, acceptance of the rent will make the lease 
good. 

CoiidiaoDs 53. The ecclesiastical courts, in conformity with the Roman 

riage. Iaw» considered all conditions in restraint of marriage as contrary 

to the public good, and therefore void. The Couit of Chancery 
first adopted the same doctrine in cases of legacies ; but always 
held that a condition annexed to a devise of land, or of any in- 
terest arising out of land, not to marry without consent, was 
good. That where such a condition was precedent, the estate 
did not vest till the condition was performed ; and where it was 
subsequent, the estate would be divested by the breach of the 
condition. 

Fry 0. Porter, 54. Lord Newport devised an estate to his wife, for her life ; 

1 Chft. C& 138' 

iMod. 300. ' ^^^^ h^i' death, to his grand-slaughter. Lady Ann Knowles, and 

the heirs of her body; provided and upon condition that she 
married with the consent of his wife, the Earl of Warwick, and 
the Earl of Manchester. In case she married without such con* 
sent, then he devised the premises to another person. The 
grand-daughter married without consent. It was decreed by 
Sir H. Orimstone, M.R. that the condition was only in terroremy 
and the estate not forfeited. Upon an appeal Lord Keeper 
Bridgeman, assisted by Keeling, Vaughan, and Hale, reversed 
the decree. Hale said, that though by the civil law, in a case 
of mere personalty, such a limitation over would be void ; yet 
this, being a devise of lands, was not to be governed by that 
law. 
Bertie 0. 55. Mr. Gary devised his estate to trustees and their heirs, in 

9Chi.Ca.'i29. ^^^ ^^^ Elizabeth Willoughby, for her life, in case that within 

three years after the testator's death she married Lord Guilford : 
but in case the marriage did not take effect within that time, 
then he devised the estate to Lord Faulkland. Upon the death 
of the testator, proposals of marriage were made by Miss Wil- 
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loiighby's friends to Lord Guilfoid, which being refoaed, ahe 
married Mr. Bertie. Lord Somers, assisted by Justices Holt and 
Treby, held, that as this was a good condition precedent, and not 
performed, no relief could be given to the young lady ; that the 
estate must go over to the next in remainder, this being a condi- 
tion of marriage, which was a thing that could not be yalued. 
It appears from the Journals, that this decree was reversed in Vol. 1 6. 230. 

^1. IT i.» 1 236—238. 

the House of Lords. 240» 241. 

56. J. S. charged his real estate with 500/. to be paid to his ^^^ ^ 
sister, Alice Heme, within one month after her marriage, but so 6 Vin. Ab. 343. 
nevertheless as she married with the approbation of his brother, ^' 

if living; and in case she married without his consent, the 500/. 
was not to be raised. Alice Heme married in the life-time of 
her brother, without his consent. The question wa8> whether 
she was entitled to the 500/. or not ; for it was said that this 
was a condition only in terrorem ; that the construction of such 
a condition always had been, where there was no devise over, 
that such a condition was void ; otherwise where limited over ; 
and here it was not. On the other side it was argued thai this 
was a condition precedent, and nothing arose or became due but 
upon the marrying with consent ; that being a devise of money 
out of land, or of a charge upon land, it was to be considered as 
a devise of land, and to be governed by the same mles ; then 
being a plain condition precedent, nothing arose. And for this 
were cited the two preceding cases. Sir Joseph Jekyll held that 
the charge being upon land, the case was to be decided by the 
same rale as if it had been a devise of land ; and being plainly • 
a condition precedent, nothing vested : for it would be too hard 
to charge the land, contrary to the express will of the testator ; 
and to say, the money should be raised, when the testator said it 
should not. Decreed accordingly. 

57. The validity of conditions in restraint of marriage without 
consent was also established, in the case of a trust term, created 
for the purpose of raising portions for daughters, by the follow* 
ing determination. 

58. Sir Thomas Aston settled his estate to the use of himself Harrey •. 
for life, remainder to trustees for a term of years, upon trast, in i Atk.'36i. 
case he should have no son, and should have two daughters, wule/RJea. 
living at the time of his death, that the trustees of the term 

should raise for such daughters 2000/. a^piece, if they married 
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with the consent of their mother ; and if ^tber of them died 
before marriage, with such consent, her portion to cease, and the 
premises to be discharged ; or if raised, then to be paid to the 
person to whom the premises should belong. Sir T. Aston gave, 
by his> will, to each of his daughters, an additional portion of 
2000/. subject to the like condition as in the settlement. He 
died, leaving two daughters, who married without the consent 
of their mother ; and afterwards filed a bill in Chancery against 
the trustees of the term, and their father's executors, to have 
their portions raised. It was answered, that the two daughters 
had married without the consent of their mother, although they 
and their husbands were informed, previous to their respective 
marriages, of the clause by which they were restrained from 
marrying, without such consent. 

Sir Joseph Jekyll decreed that the plaintiffs were entitled to 
their original portions, as well as to the additional portions given 
by the will. 

Upon an appeal. Lord Hardwicke, assisted by Lord Chief 
Justice Willes, Lord Chief Justice Lee, and Lord Chief Baron 
Comyns, determined that the daughters of Sir Thomas Aston 
were not entitled to these portions, in consequence of their mar- 
riage without their mother's consent 

Lord Chief Baron Comyns said, the intention of Sir T. Aston 
was perfectly clear, that his daughters should not take portions 
if they married without consent The objection which had been 
most relied on was, that in the civil law restrictions of this kind 
were looked on as unlawful ; and that the doctrine of the civil 
law had been adopted by the Court of Chancery. In cases of 
pecuniary legacies, that court had indeed in some points adopted 
the rules established in the ecclesiastical courts.; but even on 
this subject that court had not adopted the rules of the civil law ; 
for where a legacy was given upon condition of marriage, with 
consent, with a devise over of the legacy, on breach of the con- 
dition, the condition had been held good. It was a known 
maxim, that where the estate was to arise upon a condition pre- 
cedent, it could not vest until the condition was performed : 
this had been so strongly adhered to, that even where the con- 
dition was become ipipossible, no estate should grow thereon. 

Lord Chief Justice Willes said, that two points had been made 
on this case. 1. If it was the intention of Sir T. Aston that his 
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daughters should have their portions, whether they married with ^ « 
consent or not. 2. If it was his intention that they should not ; 
then whether this intent was agreeable to the rules of law and 
equity. As to the first, there could be no doubt either upon the 
settlement, or the will. As to the second point, to begin with 
the will, the rule was, that voluntas testatoris totum eat, if not 
inconsistent with the rules of law and equity ; and they should 
be very plain indeed, to defeat the intention of the testator. The 
restraint in this case must be taken to be^ither a condition pre- 
cedent, or a limitation of the time of payment. If the first, the 
case of Bertie v. Faulkland was in point ; if it was taken as a Ante, s. 55. 
liniitation of the time of payment, aiid that seemed the proper 
construction, then even the civil law would not say that they 
were now entitled, because the time wias not come. 

Lord Chief Justice Lee said, there were three sorts of condi- 
tions to be rejected. 1. Such as were repugnant. 2. Such as 
were impossible in their creation. 3. Such as were mala in se. 
But this condition of marrying with consent did not come under 
any of those heads ; and in Fry v. Porter it was admitted that Anu, i. 54. 
such a condition was good in respect of land. That though 
where a compensation could be made, it was true there was but 
little difference between conditions precedent and subsequent, 
yet where a condition was annexed to a portion, in order to have 
a marriage with consent, there was an equitable difference. In 
the case of a condition subsequent the thing was vested ; and 
though in the nature of a penalty, yet the intent should be clear 
and plain, by an express devise over to divest : but in the case 
of a condition precedent, for which there could be no compensa- 
tion, it would be giving an estate against the intent of the donor, 
to dispense with the condition. There were no words to vest the 
portions in the daughters till a marriage with consent : and he 
very much governed his opinion by the particular penning of the 
deed, which had made this a condition precedent; and had 
vested nothing in the daughters till a marriage with consent. 
Upon the whole, therefore, he was of opinion that a condition to , 
marry with consent was a lawful one; that it was annexed to 
these portions ; that it was a condition precedent, and that no- 
thing could vest in the plaintiftii- till that condition was per- 
formed. 

Lord Hardwicke said he agreed with the Judges in opinion, 

VOL. II. c 
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1 Vera. 204. and held that nothing was more fixed, since the case of Pawlet v. 

« 

Pawlety than that portions charged on land nvould not Test till 
the tune of payment came, which in this case was not till a mar* 
riage with consent; therefore there was no rule in law or 
equity that could excuse the want of such consent. That 
there was no such rule where they were given over, had been 
clearly proved; and the ordering that the estate should be 
exonerated, he thought^ was equal to a devise over. But ad- 
mitting that there was* no devise over, then the question would 
be, whether this condition was in terrorem only. He said he did 
not know that the rule obtained so generally as had been laid 
^ down ; he had understood it only of legacies, and not of portions. 

These portions arose out of land, and had nothing testamentary 
in them, so were not subject to the jurisdiction of the eccle- 
siastical court, nor to be governed by the rules of the civil law, 
but were subject only to the rules of the comoMn law. If Sir 
T. Aston had expressly limited the term to his daughters, on 
their marrying with consent ; the term could never arise, until 
they were so married. Why had he not the same power over 
the trast of the term as over the term itself? — ^The decree was 
reversed. 
Reynish v. 59^ ]q ^l subsequent case a'woman devised in these words : — 

3Atk.3d9. ** Provided always, and it is my will, if my daughter Mary 

marry by and with the consent of the trustees, signified in writ- 
ing before suoh marrii^e had, then and not otherwise I give and 
devise unto my said daughter Mary the sum of 800^. ;" and 
charged all her real estates with the payment of her debts and 
legacies. Mary married without the consent of the trustees, and 
died soon after : but befoiiB her death the trustees declared their 
consent and approbation. On a bill filed by Reynish for pay- 
ment of this legacy, Lord Hardwicke said, as Mary married 
without the consent of the trustees, their consent or approba- 
tion afterwards was immaterial, because no subsequent approba- 
tion could amount to a performance of the condition, or dispense 
with a breach of it. 

If the legacy was to be considered as a charge originally upon 
the lands, it must have the same consideration as a devise of 
lands would have : in that case nothing could be clearer than 
than that the legacy could not be raised, because nothing vested 
before the condition performed. 
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60. The Court of King's Bench, upon a case lately sent out PerriDi/.Lyon, 
of Chancery, was of opinion that a condition, restraining a kdy 

from marrying a native of Scotland, was good. 

61. Conditions in restraint of marriage without consent, are, Areconstnied 
however, so far discouraged by the English law, that they are * ^ ^' 
construed strictly in favour of the persons on whom such r^ 

straints are laid. 

62. J. S. having four daughters. A., B., C.» and D., devised Clerk v. Lucy, 
several parcels of his estate to his four daughters ; and» among 

other devises, he gave to his trustees his lands in E. and F., in 
trust for his daughter A., until her marriage or death ; and in 
case she married with the consent of the trustees, then to her 
and her heirs ; but in case she should marry without their con- 
sent, then to her other sisters equally between them. Three 
yearn after the date of the will, A. married with the consent and 
approbation of her father, who settled upon this marriage part of 
the lands which he had devised to her, and some other property. 
A year after J. S. died, without having altered his will : it was 
objected that tliis was a condition precedent, and until per- 
foimance the estate could not vest, and that equity ought not to 
aid in such a case. 

Lord Cowper held that by the Carriage, with the consent of 
the father, the condition was dispensed with^ and the devise be^ 
came absolute : for conditions of this kind, whether precedent 
or subsequent, were in the nature of penalties or forfeitures. If 
the substantial part and intent waa performed, equity would 
sup{dy small defects and circumstances, and favour the devisee. 
Here was no forfeiture : it was never the intent of the testator 
that the estate should be taken fropi the first devisee, when it 
could not go to the devisee over, and be let todesc^id to the heir 
at law. 

63. A person devised all his lands to one Comyns and his Robinson v. 
heirS;, to the use of him and his heirs, in trust for payment of FornKrt''i64. 
debts; and afterwards in trust for his grand-daughter Mary, and 

the heirs of her body, remainder to Comyns and his heirs, upon 
condition that he should marry the testator's grand-<daughter 
Mary. Comyns offered to marry the lady : but she refused, and 
soon after married another person. 

Lord Talbot was of opinion that this was a condition subse* Daiyv.Des- 
qoent, and that it was dispensed with by the refusal of the lady. 2 AUi^^ei. 

c 2 
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Long V. Den- 64. A person deviaod his estate to trustees, to the use of his 
2052. ^^' ^^ Robert for life, remainder to the wife of such son for life, 

remainder to the first and other sons of his said son in tail ; with 
a proviso that if the son should marry any woman not having a 
competent marriage portion, or without the consent and appro- 
bation of the said trustees, their heirs and assigns, in writing, 
under their hands and seals first had and obtained ; then his 
trustees, immediately after the decease of his son, should stand 
seised of the premises, to the use of tbe testator's two daughters ; 
and he declared that the said proviso or condition was not in- 
tended by him, or to be construed or taken to be in terrorem; 
but a condition in want of performance whereof in every respect 
the estate should in no case be vested in his son, nor the heirs 
of that marriage. The son married a woman who had a com- 
petent portion, but without the consent or approbation of the 
trustees. Upon the death of the son, the daughter claimed the 
estate under the condition in the will 

Lord Mansfield. — *^ Conditions in restraint of marriage are 
odious, and are therefore held to the utmost rigour and strict- 
I ness : they are contrary to sound policy ; by the Roman law 
; they are all void. Conditions precedent must previously exist ; 
therefore in these there can be no liberality, except in the con- 
struction of the clauses. But in cases of conditions subsequent, 
it has been established by precedents, that where the estate is 
not given over, they shall be considered as only in terrorem. 
This shews how odious conditions are ; for in reason and argu- 
ment the distinction between being and not being limited over 
is very nice ; and a clause can carry very little terror which is 
' adjudged to be of no effect. If the estate is given over, such a 
condition cannot be got over. The present case is doubly 
in terrorem; and made so by adding the clause, that the said 
proviso or condition was not intended by him, nor to be construed 
2 Atk. 261. nor taken to be in terrorem. In the caseof Daly v. Clanrickarde, 

in Chancery, 10th December, 1738, the condition was, that he 
should marry with the consent of trustees ; if not, the estate was 
given over. The trustees were applied to ; they offered to agree, 
on a proper settlement being made. The marriage was had without 
their knowledge: but the settlement being afterwards made, their 
conditional consent was holden to be sufficient. In the case of 
Bolton et Ux. v, Humphries ei aL 20th Feb. 1755, in Cane, the 



^ 
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condition was, that if she married with the consent of N. H. in 
writing, then, 8cc. and the estate was gi?en over. She married 
without his privity : bat he gave his consent as soon as he knew 
of the marriage. Lord Hardwicke held this a sufficient consent, 
to entitle her to the real and personal estate, which was given 

• 

her if she married with the consent and approbation of N. H. to 
be signified in writing. I mention these cases to shew that the 
Court ought not to make strides in favour of a forfeiture. — 
There can be but one true legal construction of these conditions ; 
and, therefore, it must be the same in the Court of Chancery, and 
all the other Courts in Westminster Hall. The meaning of the 
testator, or the controul which the law puts upon his meaning, 
cannot vary, in what court soever the question chances to be de- 
termined. In the present case the forfeiture is so cruel as to 
begin with the innocent issue of the offender, who is to have it 
for his own life at all events. This testator considered money as 
the only qualification of a wife ; but he still means to leave it to 
the judgment of trustees, whether there might not be some 
equivalent for money. He only meant to require their sanction, 
in case his son married a woman without a competent fortune. 
This is undoubtedly a condition precedent ; it must have been 
performed before the son could take, before his interest could 
vest. The construction must be to vest the estate, in case his 
son married a woman with a competent fortune, or had the con- 
sent and approbation of his trustees to marry a woman without 
one. The blunder is in the penning only ; the meaning is, that 
in either event it shall vest; the performance of either part of 
the alternative vests the estate. Here is no objection to the 
marriage, and one of the trustees is become one of the devisees Menyv. 
over ; therefore a cause of objection ought to be shewn, other- i caMtTemp 
wise it shall be considered as if his consent was withholden ^^^^ ^- 

Clarke v. 

without reason. The consequence is, that judgment must be Parker, 
given for the defendant." 

The three other judges concurred in thinking it to have been 
the intention of the testator that his son's complying with either 
part of the alternative should be a performance of the condition ; 
that he did not incur a forfeiture, unless he had broken both O'Callaghan 
parts of it ; and that conditions in restraint of marriage ought to 5 y^l^i'?. 
be construed with the utmost rigour and strictness. Scott v. Tyler, 

66. In a modern case of personal property, it was held that Arc^fvol"i. 22. 
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the same principles of policy which annul conditions that tend 
to a general restraint of marriage will favour and support them, 
when they merely prescribe such provident regulations and 
sanctions as tend to protect the individual from those conse- 
quences to which an overhasty, rash, or precipitate match would 
probably lead. Therefore if the conditions are only such, where- 
by a marriage is not altogether prohibited, but only in part 
restrained ; as in respect of time, place, or person ; then such 
conditions are good. An injunction to ask consent is lawful, as 
not restraining marriage generally. A condition prescribing due 
ceremonies, and place of marriage, is good, which only limits the 
time to the age of twenty-one, or any other reasonable age, pro- 
vided it be not used evasively to restrain marriage generally. 
Widows may be 66. A condition restraining a widow from a second marriage 

restninedfrom « • i 

marriage. generally IS good. 

Fitchet V. 67. R. H. deviscd certain lands to his wife and her heirs : but 

2 Stra. 1128. if she married again, then he devised those lands to his daughter 

ham Ambl.^ * ^ f^* '^^^ ^^^® married again; it was adjudged that the estate 

^^' should go over to the daughter, (a) 

(a) [For the law of legacies to which condxtioiis are annexed in restraint of marriage, 
see 1 Roper Legacies, 687. ed. 1828.] 
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CHAP. II. 
Performance and Breach of Conditions. 
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Section I. 

With respect to the performance of a condition^ Lord Coke How a condition 
Bays, a diversity is to be understood between conditions that are fonned. ?'lnsu 
to create an estate, and conditions that are to destroy an estate. ^^^ ^* 
For a condition that is to create an estate is to be performed by 
construction of law as near as it may be, and according to its 
intent and meaning, albeit the letter and words of the condition 
cannot be performed. But otherwise it is of a condition that 
destroys an estate ; for that is to be taken strictly, unless it be 
in certain special cases. 

2. Where a literal performance of a condition becomes im- 
possible by the happening of some subsequent event, it must 
then be performed as near the intent as possible. 

3. Thus Littleton says, if a feoffment be made upon condition u 352. 
that the feoffee shall give the land to the feoffor and his wife, to 
hold to them and to the heirs of their two bodies engendered, 

and for default of such issue the remainder to the right heirs of 
the feoffor : In this case if the husband dies, living the wife, be- 
fore any estate tail made unto them, then ought the feoffee to 
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make an estate to the wife, as near to the intent of the condition 
as may be ; that is* to limit the land to the wife for life, without 
impeachment of waste* remainder to the heirs of the body of her 
husband on her begotten ; remainder to the right heirs of the 
husband. 

4. Where there is a condition precedent copulative* the whole 

must be performed before the estate can arise. 

Wood V. 6. Sir H. Wood, reciting the intended marriage of his daugh- 

2 Freem. 186. ter with the Duke of Southampton, limited his estate to the use 

Ca^^f*'*' of himself for life* remainder to the use of trustees and their 

heirs* to the intent that in case the Duke of Southampton should 
be married to his daughter, after the age of sixteen* and they should 
have issue male, then the trustees and their heirs should stand 
seised of the premises in trust for the duke, during his life. The 
marriage took place before the lady was sixteen : but she lived to 
that age, and died without issue. The question was, whether 
the duke was entitled to an estate for life. — It was decreed that 
the duke was entitled to an estate for life under the settlement : 
but this decree was reversed in the House of Lords ; and Lord 
Com. R. 732. Chief Baron Comyns says, the reversal was founded on this* 

that the words were plain and certain that there must not only 
be a marriage* but also issue male. And when a condition co- 
pulative, consisting of several branches, is made precedent to 
any use or trust* the entire condition must be performed, else 
the use or trust can never arise or take place. And it would be 
violence to break the condition into two parts, which was but 
one, according to the plain and natural sense of it. 
Wbomaj 6. With respect to the persons who may perform a condition, 

1 lost. 207. b. it is general rule that every one who has an interest in the con- 
dition, or in the lands to which it relates, may perform it As if 
a feoffee, upon condition to pay at Michaelmas 20/. enfeoffs 
another person before that time, the second feoffee may perform 
the condition. 
Lit. 5. 234. 7. Where a time is appointed for the performance of a con- 

dition, the right to perform it will descend to the heir. Thus, if 
a feoffment be made upon condition to be void, if the feoffor 
pays a certain sum of money on a particular day ; though the 
feoffor should die before the day of payment, yet his heir may 
perform the condition. 
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8. A person having two sons, R. and C, devised lands to his Mariuv.Marks, 
wife for life, after her death to his son C. and bis heirs : pro- - '^- 
vided that if B. did, within three months after the death of his 

wife, pay to C.,his executors or administrators, the sum of 500/. 
then the said lands should go to B. and his heirs. The wife 
lived several years ; and during her life B. died, leaving J. D. 
his heir ; who not being heir at law to the testator, the question 
was^ whether he could, after the death of the wife, perform the 
condition. And though it was objected that this being a con- 
dition precedent, and merely personal in B., who had neither 
jus in re nor ad rem, and could not, therefore, release or ex- 
tinguish the condition ; consequently that his heir could not 
perform it after his death ; yet it was held, and so decreed, that 
the possibility of performing this condition was an interest or 
right, or scintilla juris, which vested in B. himself, and descended 
to his heir, who might perform it. 

9. But where the words of a condition are general, and no 
time is specified for the performance of it, such condition must 
be performed by the party to whom it is reserved, and not by his 
heir. Thus Littleton says, where a feoffment is made, upon con- $ 337. 
dition that if the feoffor pays a certain sum of money to the 
feoffee, then it shall be lawful for the feoffor and his heirs to 
enter ; in this case if the feoffor dies before the feoffment is 
made, his heir cannot perform the condition. 

10. Where a particular time is appointed for the performance At what time. 
of a condition, it must be performed at or before that time. 

But where no particular time is appointed, the person to whom 
the condition is reserved must, in some cases, perform it within 
a reasonable and convenient time ; and in other cases he may 
perform it at any time during his life : but if he dies without 
performing it, the right is not transmitted to his heir. 

11. Thus if a feoffment be made upon condition, that if the 2 And. 73. 
feoffee does not pay, 8cc. it- shall be lawful for the. feoffor to 
re-^nter; the money ought to be paid to the feoffor in conve- 
nient time ; for it is not reasonable that the feoffee shall have 

the benefit of the land, and not pay the money. But if the 
condition be, that if the feoffor pays. Sac. he may re-enter ; the 
feoffor has time to pay it during his life, because the other has 
the profit of the land, and has no loss by the non-payment. 
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At whai place. 12. Where a particular place is appointed for the performaiice 

of a conditioD, the party who is to perform it must come to that 
place ; for the person to whom the condition is to he performed 
18 not obliged to accept of the performance elsewhere ; he may, 
howeveri if he pleases, accept of the performance at another 
place, and such acceptance will be good. 

Y\ '* ^0 h ^^* '^ °^ particular place be appointed for the performance of 

a condition, and the condition be that the feoffee shall pay a 
sum of money : in that case the feoffee must seek for the person 
to whom the money is to be paid, if he be within the realm; 
if he is out of the realm, then it is not incumbent on the feoffee 
to seek him, nor is the condition broken. 

2LB0 260 ^^' Where the condition is, to deliver twenty quarters of 

wheat, or twenty loads of timber, or such like, the feoffor is not 
bound to carry the same about, and seek the feoffee : but the 
feoffor must, before the day, go to the feoffee, and learn where 
he will appoint to receive it, and there it must be delivered. 

Who are bound 16. Where an estate is given upon condition, the taking pos- 
^^^^ ' ' session of the land to which the condition is annexed binds to 
the performance of the condition, even though such performance 
should be attended with a loss. 

Alt. Gen. v. 16. An estate beins devised to Christ's Hospital, on condition 

pita], 3 Bro. of maintaining six children from a particular parish : the hos- 

c. c. 165. pi^ having taken "possession of the estate, the rents at first 

proved insufficient to maintain six children, so that the hospital 
had only maintained three ; and an account having been ex- 
hibited to the governors, the latter bad been satisfied. But, 
upon filing the information, it was found that there had been a 
mistake in the account, the rents not having been expended ; 
and it appeared that they had become sufficient to maintain the 
whole number. 

Lord Thurlow said, that whether the rents were or were not 
sufficient to maintain the number, the hospital, having taken 
possession of the estate, was bound to perform the condition, and 

Att. Gen. i;. Uiat they should have considered of that previous to taking pos* 

Andrew, 

3 Ves. 633. SCSSIOU. 

1 Roll. Ab.42i. 17. If an estate be made to a married woman upon condition, 

she will be bound to perform it, because this does not charge her 
person, but the land. So if an estate be made to an infant, upon 
an express condition, the infant will be bound to perform it. 
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And if an estate be made to a person in fee upon condition, his 
heir, in case of his death, though he be within age, shall be 
bound by the condition. 

18. When a condition is performed, it is thenceforth entirely Efiectofiu 
gone ; and the thing to which it was annexed becomes absolute 1*"**"°"^* 
and unconditional. We have seen that this was the principle 
adopted by the judges, in the construction of a gift to a man Tit. 2. c. i. 
and the heirs of his body ; and that the statute De Donis Condi- 
tionalibus took away that construction, and declared that this 

kind of estate should descend to the heirs of the body only of 
the gmntee. That there remained a reversion in the grantor ; 
not a right of entry for a condition broken. 

19. There are several circumstances which will excuse the WhatwiUex- 
non^performance of a condition. Thus, where the performance perfennanoe'. 
of it becomes impossible by the act of God, it will be excused. 

20. A person devised his estate to his eldest daughter, upon Thomas «. 
condition she would marry his nephew on or before she attained f s][J^^ 170, 
the age of twenty-one years* The nephew died young ; and the 
daughter never refused, nor was ever required to marry him. 
Adjudged that the condition was not broken, having become 
impossible by the act of God. 

21 • Where the performance of a condition becomes impossible 1 lost. 2O6. a. 

by the act of God, if it is precedent, no estate will vest; but if Aisiabie».Ricc 

it be subsequent, the estate becomes absolute. And where the * ^•^^ 256. 
performance of a condition becomes impossible by the act of the 
person who created it the estate becomes also absolute. 

22. Vincent Darley devised his estate, called Battins, to his Darley v. 
sister, for life. He also gave her the rents and profits of all his 3 BroTparl'!' 
chattel estates for so many years as she should live, and she ^*' ^^' 
should choose to reside at Battins. 

The testator afterwards revoked the devise of the estate of 
Battins ; and it was resolved that the devisee was entitled to 
the benefit of the chattel estates, discharged from the condition 
of living at Battins ; which the revocation had put out of her 
power. 

23. If a condition consists of two parts, of which one was im- WigUy v. 
possible to be performed at the time when it was created, yet Cro^Eiiz.780. 
the other must be performed ; and the performance of the part 

which is possible will be sufficient. 

24. But where a condition consists of two parts, in the dis« Laughter'scase, 

5 Rep. 21. 
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junctive, and the party has an election which of them to perform, 
both being possible at the time of creating the condition ; but 
one of them becomes after impossible by the act of God, this 
will excuse the performance of that, and also of the other ; for 
otherwise the election would be taken away by the act of God. 
It was, however, said in a subsequent case, that the rule and 
reason in Laughter's case ought not to be taken so largely as 
Lord Coke has reported, but according to the nature of the 
case. 

25. A condition may also be excused by the default of the 
person to whom it is to be performed, wz, by tender and refusal. 
It is also 'excused, 1. By his absence in those cases where his 
presence is necessary for the performance of it. 2. By his ob- 
structing or preventing the performance of it. 3. By his ne- 
glecting to do the first act, if it be incumbent on him to do it 

26. Thus if a man be bound to build a house, Sec. he will be 
excused, if the person to whom he is bound prevents him from 
building it, either by any act of his own, or by any act of a 
stranger, by his command. 

27. The condition of a bond was, that A. and his wife should, 
in Easter term next after the date of the bond, levy a fine to B. 
Lord Hobart said, that in this case B. was bound to sue out a 
writ of covenant, otherwise the condition was not broken. 

28. In an action for debt, for 600/., the penalty for articles of 
agreement, the declaration stated the agreement to have been, 
that Shore, the defendant, was to purchase of the Duke of St. 
Albans (the plaintiflf) a farm, at the price of 2,5&4/., which was 
to be paid at Lady-day then next, in the following manner : — 
The duke was to accept of a conveyance of certain estates of 
Shore, at the price of 1,840/.. which he was to convey at the 
expence of the duke ; and the duke to make a good title to Shore 
at Shore's expense, who, on executing the conveyances, was to 
receive the rest of the purchase money : all timber, trees, elms, 
and willows, which then were upon any of the estates, to be 
valued, and the prices thereof to be paid by the respective pur- 
chasers. It was also agreed, that in case the duke should not 
be enabled to make a good title to the estate before the 24th of 
March, the agreement should be void. 

The defendant Shore pleaded that the duke was not capable, 
ready, and willing, to make a good title to the said farm ; and 
farther, that the said duke had cut down divers trees on the said 
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farm, which by the agreement were to be valued, whereby the 
duke disabled himself from performing his agreement ; for which 
reason the defendant declined and refused to carry the articles 
into execution. Replication ; issue on the first plea, and general 
demurrer on the second. Lord Loughborough said it was clear, 
that unless the plaintiff had done all that was incumbent on him 
to do, in order to create a performance by the defendant (if he 
might use the expression), he was not entitled to maintain the 
action. If he had not set forth a sufficient title, judgment must 
be against him, whatever the plea was ; and if the plea was a 
good bar, the same consequence would follow. That it was 
argued jon the part of the plaintiff, that the agreement I'especting 
the trees was not a condition precedent ; and, therefore, a breach 
of that agreement could not be pleaded in bar of the action. 
In support of this argument, the case of Boone v. Eyre was cited : i H. BUck. 
but in that case, though the Court of King's Bench held the plea 
insufficient, yet they laid down a clear and well founded dis- 
tinction, that where a covenant went to the whole of the con- 
sideration, on both sides, there it was a condition precedent ; 
but where it did not go to the whole, but only to a part, there 
it was not a condition precedent: and each party must resort 
to his separate remedy, for this plain reason, because the 
damages might be unequal. Then the question was, whether 
the covenant of the plaintiff went to the whole consideration of 
that which was to be done by the defendant The duke 
clearly covenanted to convey an estate to the defendant, 
in which all the timber growing on the estate was neces- 
sarily included. The timber was not disjoined from the 
estate by a separate valuation ; it was expressly agreed that 
all trees, &c. which then were upon any of the estates should 
be valued : but it was not to be permitted to a party contracting 
to convey land, which included the timber, by his own act to 
alter the nature of it between the time of entering into the con- 
tract and that of performing it. There might be cases where the 
timber growing on an estate was the chief inducement to a pur- 
chase of that estate: but it was not necessary to enquire whether 
it was the chief inducement to a purchase or not; for if it might 
be in any sort a consideration to the party purchasing to have 
the timber, the party selling ought not to be permitted to alter 
the estate by cutting down any of it. This was not an action 
of covenant where one party had performed his part; but was 
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faioiight for a penalty, oa the other party refusing to execute a 
contract, but to entitle the party bringing the action to a penalty, 
he oogbt pnnctnally, exactly, and literary, to complete bis part. 
The Court was, therefore of opinion that the pka was a good bar 
to the action ; and on this gave judgment (at the defendant. 

29. The Court of Chancery has, in many cases, interposed to 
moderate the rigour of the common law, in respect to the breach 
of conditions; upon the principle that eqni^ ought to rdieve 
against all forfeitnrea and penalties, wherever a compensation 
may be made. It was, howerer, formerly held, that a court of 
equity could not rdieve against a condition precedent ; but that, 
in the case of a condition subsequent it was otherwise. It is, 
however, now settled, that the substantial difference which 
gorems the interference of courts of equity in cases of conditions 
is not whether the condition be precedent or subsequent, but 
whether a compensation can or cannot be made. 

30. A married woman having a power to dispose of knds^ 
devised them to her executors, to pay 500L out of them to her 
son; provided that if the father gave not a sufficient release of 
certain goods to her executors, then the devise of the 500/. should 
be void, and it should go to the executors. After the death of 
the testatrix, a release was tendered to the father, which he re- 
fused to execute. On a bill brought by the son against the exe- 
cutors and the father, the father answered that he was then ready 
to release, though for some reasons he had before refused ; where- 
upon the Court decreed the payment of the bOOL ; and said it 
was the standing rule that a forfeiture should not bind, where a 
thing might be done after, or a compensation made for it. 

31. A person devised lands to J. B. upon condition to pay 
2O,000L to his heir at law, viz, J, GOO/, per amnan for the first 
sixteen years, and 2,000/. per ammm after, till the whole should 
be paid. The heir entered for the non-payment of one of the 
sums of IfiOOL Decreed that J. B. should be relieved upon 
pajrment of the 1000/. with interest ; the Court declaring, that 
wherever it could give satisfaction or compensation for the breach 
of a condition, it would relieve. 

32. A person having three daughters, devised lands to his 
eldest daughter, upon condition that she would, within six months 
after the testator's death, pay certain sums to her two sistere ; if 
she fiuled, then he devised the lands to his second daughter, on 
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the like condition. The Court said, it would enlarge the time of 
payment^ though the lands were devised over ; and that in all 
cases which lay in compensation^ the Court might dispense with 
the time, even in the case of a condition precedent. 

33. A person devised lands to his kinsman J. S.^ p&ying Barnaniiston 
1000/. a-piece to his two daughters, who were his heirs at law. 2 Vern.'366. 
J. S. made default, and the daughters recovered the lands in 
ejectment. It was decreed that the heir of J. S. should be re- 
lieved on payment of the principal and interest, though in favour 
of a volunteer, and to the disherison of the heir. ^ • 

34. [A familiar instance of relief against the consequences of ^* ^ jf '^^ 
a breach of a condition, occurs where a lessee neglects to pay ^^^^ . /r/^ 
his rent at the time specified in his lease, and a right of re-entry 

to avoid the lease, accrues to the lessor. Courts both of law (a) 
and equity, (b) have in such cases interfered in the tenant's be- 
balf» upon his satisfying his landlord his rent, and any damage 
he may have sustained by the tenant's neglect.] 

35. If there can be no compensation in damages, a court of Where it will 
equity will not relieve. As where a person made a lease, with a wafi^ v^Mo- 
condition of re-entry if the lessee aliened, or assigned it without ^^9* ^ ^°^' 
licence : the lessee assigned it without licence : and the Court Hill v. Barclay, 

. 16 Ves. 402. & 

of Chancery held this was a forfeiture, against which it could see Northcote v. 
not relieve, because it was unknown what should be the measure ^19^^^^^ ^^' 
of the damages ; (or the Court never relieved, but in those cases Ambi. 511. 
where it could give some compensation, and where there was 
some rule to be the measure of such damages, to avoid being 
arbitrary. 

36. [So also the Court of Chancery will not relieve against a | 
f<Nrfeiture incurred by the tenant's neglecting to repair, (c) or to 
keep the premises insured, (d) or by making a way through the de- 
mised premises, contrary to an express covenant (e) ; or by adopt- 



(a) [Phillipa v. Doelittle, 8 Mod. 345. Smith, v. Parks, 10 ib 383. Goodtitle v 
Hold&st, Str. 900. Anon. 1 Wils. 75. Goodright v. Noright, Sir W. Bl. 746. Pure 
V. Stofdy, Bill. N. P. 97. See also Doe v. Roe, 3 Tamnl. 402.] 

(6) [Wadni&n v. Calcraft, 10 Vet. 67. Davis v. West, 12 ib. 475. Hill v. Bar- 
clay, 16 Ves. 405. Lovat v. Lord Ranelgah, 3 Ves. and Bea. 24.] 

(c) [Hill V. Barclay, ubi sujyra, 18 Ves. 56.] 

((Q [Rolfe V. HarTis,2 Price, 206, n. Reyttolds v, Pitt, ib. 212. n. White v. Warner, 
2 Mer. 459. Green v. Bridges, 4 Sim. 96.] 

(e) [Deicarlettv. DenneU,9Mod.22.] 
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ing a course of husbandry prohibited by a covenant in hislea8e;(y) 
or by exercising a forbidden trade on the premises demised, (g) 

37. Where there is no ground for the interference of a court 

of equity to relieve against a condition, and an estate is limited, 

defeasible upon the breach of a condition, the Court of Chancery 

will decree a reconveyance. 

Hunt v. Hunt, 38. A proviso was inserted in a marriage settlement, that if 

Precio Cha. the intended marriage took effect, and the intended wife should 

not, when she came of age, by fine or otherwise, join in charging 
an estate to which she was entitled with 2,000/., then the set- 
tlement was to be void. The marriage took effect; but the 
wife finding, when she came of age, that her own estate was of 
greater value than the jointure, she and her husband refused to 
join in charging it with 2,000/. Whereupon a bill was brought to 
have a conveyance, which was decreed ; atid an account of the 
rents and profits directed from the time of the refusal ; but no 
costs on either side ; for this was not a condition precedent, but 
subsequent to the vesting of the estates in the defendant. 
Entry for a 39, Upon the breach of a condition, the feoffor or grantor, or 

condiiioii ,, , .... 

broken. his heir, becomes entitled to the estate to which such condition 

. was annexed ; and in the case of freehold estates, the only mode 

by which advantage can be taken of the breach of a condition is, 

Host. 218. a. by entry; or, if that should be impossible, then by claim ; be- 
cause the solemnity of a feoffment, with livery of seisin, can only 

Fitch6t V. be defeated by an act of equal notoriety. But an entry by a 

1128. ' " stranger, on behalf of the person entitled to enter, is good with- 

out any authority ; provided it be assented to afterwards by the 
person entitled. 

1 Tnst. 218. a. 40. In the case of advowsons, rents, commons, remainders and 

reversions, where no entry can be made, there must be a claim ; 
which must be made at the church, or upon the land. 

Poph.63. 41, In all cases where the crown is entitled to land upon the 

breach of a condition, an ofiice countervails an entry. 

$ 350. 42. Littleton has stated the following case, in which no entry 

is necessary : — Where land is granted to a man for term of five 
years, with a condition, that if he pays the grantor within the 
two first years forty marks, that then he shall have the fee, or 
otherwise but for five years ; and livery of seisin is made by 

(/ ) [Lovat V. Lord Ran«lagh, supra. J 

(g) [Macherv. Foandling HoapitaU 1 Ves. & Bea. 188.] 
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force of the grant. Now the grantee has a fee simple condi- 
tional ; and if he does not pay the forty marks within the time^ 
then the fee and the freehold shall be adjudged to be in the 
grantor, without entry or claim, because the grantor cannot im- 
mediately enter, for the grantee is still entitled to hold the lands 
for three years. And Lord Coke observes on this case, that i imt. 218 a. 
" seeing by construction of law the freehold and inheritance pas-^ 
seth maintenant out of the lessor ; by the like construction the 
freehold and inheritance, by the default of the lessee, shall be 
reyested in the lessor without entry, or claim." 

43. Lord Coke has also stated two cases where no entry is Idm, 
necessary : — 1. IF a person grants a rent-charge out of his lands, 
upon condition ; there, if the condition is broken, the rent will 

be extinct, because the grantor being in possession, need not 
make a claim upon his own land; therefore the law will adjudge 
the rent void, without any claim. 2. If a man makes a feoffment 
in fee, upon condition that the feoffee shall pay 20L on a parti- 
cular day, and before the day the feoffee lets the land to the 
feoffor for years, reserving rent, and afterwards fails of payment, 
the feoffor shall retain the land ; for he could not enter, being 
himself in possession. 

44. There is however a distinction between a condition that 
requires an entry, and a limitation that determines the estate 

fjpso yac^o without an entry ; of which an account will be given lf^ra,%.6A. 
hereafter. 

45. Where an estate for years determines by a condition, no Piowd. 142. 
entry is necessary. Thus if a person demises lands for years, Bro.Ab.CoDd. 
upon condition that if the lessor pays to the lessee 10/., his estate 

shall cease. There if the lessor performs the condition, the Ftd«Tit.8.c.l. 

estate of the lessee is immediately determined without any 

entry. 

46. It has been stated that the benefit of a condition can only who may enter. 
be reserved to the feoffor, donor, or lessor, and their heirs. And '^* *' 

it is a rule of the common law that no one can take advan- 
tage of the breach of a condition expressed, but parties and 
privies in right and representation, as heirs, executors, or admi- 
BistratoTS, of natural persons, and the successors of bodies politic. 
So that neither privies nor assignees in law, as lords by escheat, 
nor privies in estate, as persons in remainder and reversion, 
could formerly enter for a condition broken. 

VOL. II. D 
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47. It should however be obeenred, that in the caie 
tions implied, or in law^ privies and assignees in law may enter 

I insL 215. a. for a Condition broken. Thus Lord Coke says, if a man makes 

a lease for life, there is a condition in law annexed to it, that if 
the lessee creates a greater estate, &c. then the lessor may enter. 
Of this and the like conditions in law, which give an entry to 
the lessori not only the lessor himself and his hmrs may take the 
benefit, but also his assignee, and the lord by escheat. 

3^22. ^^' ^* None but the heir at common law can enter for a condi- 

tion broken. Thus if a person seised of lands in ri^t of his 
mother makes a feoffment in fee of them upon condition, and 
dies, and afterwards the condition is broken, the heir on the 
part of the father shall enter ; for though the estate does not de- 
scend to him, yet the right of entry for the condition bn^en, 
which was created by the feoffiooent, and reserved to the feofibr 
and his heirs, descended on him. But when he has entered, the 
heir on the part of the mother may enter upon him. 

Rob. Gav. 119. 49. If a condition be annexed to an estate held in iravdkind, 

Godb. 3. o » 

and is broken, the 'heir at common law must enter for the 
breach : but after such entry, all the younger sons shall enjoy 
the estate with him. 
Gnnteesofre- 50. Upon the dissolution of the monasteries by King Henry 

VIII. most of their estates were granted to private persons, who 
could not take advantage of the conditions contained in the 
leases which had been formerly made of them. This produced 
the statute 32 Hen. 8. c. 34. reciting that divers persons bad 
leased manors, &c. for life or lives, or years, by writing, contain- 
ing certain conditions, covenants, and agreements ; and reciting 
that, by the common law, no stronger to any condition or covenant 
eould take advantage thereof, &c. It is euacled, ^ That all per- 
sons and bodies politic, their heirs, successors, and assigns, 
which have, or shall have, any gift or grant of the king, of any 
lordships, manors, lands, &c. which did belong or appertain to 
any of the monasteries, &e. or which belonged to any other per* 
SODS, &c. and also all other persons, being grantees or aasignees 
to the king, or to any other person or persona, and the heirs, ex- 
ecutors, successors, and assigns of every of them, shall and may 
have the bke advantage by entry f«r non-payment of rent, for 
doing waste, or other forfeiture ; and the same remedy, by actioa 
only, for not performing other conditions, covenants, and agree- 
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meDts, contained in the said leeaes^ against the lessees and 
grantees, their executors, administrators, and assigns, as the 
lessors and grantors ought, should, or might have had at any 
time or times/' 

6L Lord Coke states the following resolutions and judgments i lost. 215. a. 
made upon this statute. 1. The statute is general, viz* that the 
grantee of the reversion of every common person, as well as of 
the king, shall take advantage of conditions. 3« It extends to Hill v. Grange. 
grants made by the successors of the king, though the king be 
only named in the act 3. Where the statute speaks of lessees, 
the same does not extend to gifts in tail. 4. Where the statute See Twynam v. 
speaks of grantees and assignees of the reversion, an assignee of £^ ^i^*, 105. 
part of the estate of the reversion may take advantage of the 
condition. 6« A grantee of part of the reversion shall not take 
advantage of the condition. 6. Where the lessor bargains and 
sells the reversion by deed indented and enrolled, the bargainee 
is not in the per by the bargainor, and yet he is an assignee 
within the statute. So if the lessor grant the reversion in fee to 
the use of A. and his heirs, A. is a sufficient assignee within the 
statute, because he comes in by the act and limitation of the 
party ; albeit he is in the p09t, and the words of the statute are, 
'* to or by" — and they are assignees to him, though they be not 
by him. But such as come in merely by act of law, as the lord 
by escheat, or the like, shall not take benefit by this statute. 
7. Although the words of the statute are, for non-payment of 
rent, or for doing waste or other forfeiture, yet the grantees or 
assignees shall not take benefit of every forfeiture by force of a | 
condition, but only of such conditions as either are incident to ' 
the reversion, as rent ; or for the benefit of the estate, as for not 
doing waste, for keeping the houses in repair, or such like : and 
not for the payment of any sum in gross, or things of that 
nature* 

62. Where a person enters for a condition broken, the estate Efiectof such 
becomes void ab initio ; the person who enters is again seised of Litrs!'325. 
his original estate, in the same manner as if he had never con- * ^^^' ^^- •' 
veyed it away. And as the entry of the feoffor on the feoffee 
for a condition broken defeats the estate to which the condition 
vraa annexed, so it defeats all rights and incidents annexed to 
that estate, together with all charges and incumbrances created 
by the feoffee during his possession : for, upon the entry of the 

D 2 
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feoffor, he becomes seised of an estate paramount to that which 
was subject to those charges. 

1 Rep. 147. b. 53^ Thus if a person having an estate on condition grants a 

rent-charge out of the land, or acknowledges a statute or judg- 
ment, and afterwards the condition is broken, for the breach of 
which the feoffor enters, he shall avoid all those incumbrances. 

1 Roll. Ab. 474. 64. So if a man seised of a conditional estate marries, after 

which the condition is broken, and the grantor enters for the 
breach, he will avoid the wife's title to dower. 
55. Although in general a person who enters for a condition 

1 Inst. 202. lu broken becomes seised of his old estate, yet Lord Coke mentions 

some cases where this cannot be on account of the alterations 
which have happened in the mean time. 

Does not defeat 56. An entry for a condition broken does not defeat copyhold 

Co. Cop. 8. 34.' grants: therefore if a person makes a feoffment in fee of a 

Gilb.'reD* 200. ^^^^^i'^ upon condition, and the feoffee grants estates by copy, 

if afterwards the condition be broken, and the feoffor enter for 
the breach, yet the grants by copy made by the feoffee, even 
after the breach of the condition, shall stand good; for the 

Tit. 10. c. 2. feoffee was legitimtis dommus pro tempore. Besides the copy- 
holder does not claim his estate from the lord's grant, but from 
the custom. 

Giib. Ten. 201. 57. If, however, a lease be made of a manor for years only 

upon condition, and the condition is broken, no copyhold grants 
made after the breach of the condition will bind the lessor ; be- 
cause the estate of the lessee became absolutely void by the 
breach of the condition without entry. 

Apportionment 58. A condition being entire cannot in general be apportioned 

1 Inst. 216. a. by the act of the parties ; therefore a grantee of part of the rever- 
sion shall not take advantage of a condition. As if a lease be 
made of three acres of land, reserving a rent, upon condition; 
and the reversion of two acres of the land is granted away. The 
rent shall be apportioned by the act of the parties ; but the con- 
dition is destroyed ; for that is entire, and against common 
right. 

Idem. 59. There are, however, two cases in which Lord Coke says a 

condition may be apportioned : — 1. By act in law, as if a person 
seised of two acres, the one in fee, the other in Burrough Eng- 
lish, has issue two sons, and leases both acres for life or years 
upon condition, the lessor dies ; in this case, by the descent, which 
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is an act in law, the reversion and condition are divided. 2. By 
act and wrong of the lessee, as if a lessee makes a feoffment of 
part of the lands, and the lessor enters for the forfeiture ; there 
the condition shall be apportioned; for no one shall take advan- 
tage of his own wrong. 

60. A condition may be destroyed in several ways. Thus it Howacondi- 
has been stated, that where a condition cannot be apportioned, it de^i^o^. 

is destroyed. 

61. A condition maybe destroyed by a release. Thus Lord Host. 291. b. 
Coke says, if feoffee upon condition make a lease for life, or a 

gift in tail, and the feoffor release the condition to the feoffee, 
he shall not enter on the lessee or donee, because he cannot re« 
gain his ancient estate. 

62. If the feoffee upon condition make a lease for life, the re- idgtn, 
mainder in fee, and the feoffor release the condition to the lessee 

for life, it shall enure to him in remainder. 

63. Acceptance of rent after the breach of a condition will, in VitU Tit. 32. 
many cases, operate as a discharge of the condition. 

64. Lord Coke mentions a distinction between a condition Distinction be- 
that defeats an estate, but requires a re-entry; and a limitation ^^nda*" *' 
which determines the estate tp*o facto, without entry. Of the limitation- 
first sort, it has been shewn that a stranger cannot take advan- 
tage : but of limitations it is otherwise : as if a man makes a 

lease quousque, that is, until J. S. returns from Rome; the lessor i iDst. 2U. b. 
grants over the reversion to a stranger ; J. S. returns from Rome : vin. Ab.Condi- 
the grantee of the reversion may take advantage of the return of ^3^'^ ^^ ' ' 
J. S. and enter, because the estate was determined by an express 
limitation. 

66. It is the same where a man makes a lease to a woman idm. 
quamdiu catta vixerit: or where a man makes a lease for life to a 
widow, si tamdiu iti purd viduitate vixerit » So if a man makes 
a lease for 100 years, if the lessee lives so long, the lessor 
grants over the reversion, and the lessee dies, the grantee of the 
reversion may enter. 

66. There are also several cases of wills, in which the estate is 
devised over on breach of the condition, which will be stated in 
a subsequent title. These, however, are not properly estates on "^it* 1<^* c 3. 
condition, but conditional limitations. . 
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Section I. 

I SHALL now proceed to explain the natare of those estates 
which are held as a security or pledge for the re-payment of 
money ; of which there are two kinds : one where the creditor 
acquires the estate by some legal and compulsory process ; and 
the other where the estate is conveyed by the debtor to the cre- 
ditor^ as a pledge for securing the re-payment of the money 
borrowed. The first kind are called estates by statute merchant, 
statute staple, and elegit ; and owe their existence to the follow- 
ing circumstances: — 

2. Upon the introduction of the feudal law into England* the 
feudatory was not only prohibited from alienating his land, but 
also from charging it with the paym^it of his debts ; because 
that might tend to disable him from performing his military ser- 
vices. The goods and chattels therefore of the debtor, and the 
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annual profits of the lands, as ihey arose^ were the only funds 
which the law allotted for the payment of his debts. And this 
was thought the more reasonable, because nothing more than a 
chattel being borrowed, the chattels only of the debtor ought to 
be liable to the debt. 

3. Although this law was well suited to the situation of a 
warlike nation, who cnltiTated their own lands, and lived on the 
produce ; yet it was no ways calculated for a trading people, 
where it is a material object to create an extensive credit; which 
can only be done by making every kind of property subject to 
the payment of debts. Therefore, when, about the reign of 
Henry III. the English began to acquire some little foreign 
trade, the inconveniencies of this doctrine began to be felt. 

4. The King's prerogative, indeed, formed an exception to 
this rule ; for he might always have had execution of the real 
estate, goods, and chattels of his debtor : but still under this 
restriction inserted in Magna Charta, c. 8., that the lands of Tiui.i.59. 
the debtor should not be extended, where the chattels were suffi- 
cient, and the debtor ready to answer the debt. 

5. In the case of a private person, lands were also liable to 3 Rep. 12. a. 
execution in an action of debt against the heir, upon an obligar 

tion made by his ancestor ; although, in such a case, the creditor 
could not have had execution against the ancestor himself. The 
reason given for this by Lord Coke is, that as the common law 
had provided an action of debt against the heir, if the creditor 
could not have execution of the land, the action would have been 
usdess ; for the goods and chattels of the ancestor belonged to 
hie executors. 

6. Thus stood the common law till the reign of Edward I., Sutate of 
when great complaints having been made by foreign merchants 
respecting the difficulty of recovering their debts, which had oc* 
casioned several of them to withdraw themselves from the king- 
dom ; the statute of Acton Bnmell, De Mercatoribusp was made 

in the eleventh year of that prince ; by which it was enacted, 
that the chattels and devisable burgages of the debtor might be 
sold for the payment of his debts. 

7. In consequence of several complaints that the sheriffs mis- statute Mer- 
interpieted this statute, and delayed the execution of it. King ^*^^' 
Edward, in the parliament held at Westminster two years after, 

caused it to be rehearsed brfore him ; and as a farther security 
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13 Edw. I. flat, to merchants, a new statute was made, by which it was enacted 

3 c 1 

that every merchant, to whom money was due, should cause his 
debtor to come before the mayor of London, or some chief warden 
of a city, and one of the clerks that the king should thereto as- 
sign, who should acknowledge the debt, and the day of pay- 
ment ; that this acknowledgment should be enrolled by one of 
the clerks ; the roll to be double, whereof one part should re- 
main with the mayor, the other with the clerk ; that one of the 
said clerks should write an obligation, to which the seal of the 
debtor should be put, together with the king's seal. If the debtor 
did not pay at the day limited, all his lands should be delivered 
to the merchant, to hold to him until such time as the debt was 
wholly levied ; and the merchant should have such seisin in the 
lands and tenements delivered to him or his assigns, that he 
might maintain a writ of novel disseisin, if he was ousted. 

8. This species of security is called a statute merchant; it 
may be described to be a bond or contract upon record, publicly 
acknowledged before the proper officer, and attested by the king's 
seal. 

9. The addition of the king's seal, which was never required 
to any contract at common law, was made in order to authentic 
cate, and render the security of a higher nature than any other 
then known. For by this the king, in the person of the mayor, 
attests the contract, and takes immediate cognizance of the debt. 
Consequently execution is to be awarded, upon failure of pay- 
ment on the day assigned, without any mesne process to summon 
the debtor ; or the trouble or charge of bringing proofs to convict 
him. Forjudges require these, on common contracts, to satisfy 
themselves of the justice and legality of the plaintiff's demands, 
before they award any execution against the defendant. But to 
this contract the king himself is a witness. There is besides the 
acknowledgment and confession of the debtor, that he really owes 
so much ; which is the best and strongest evidence of the fact ; 
therefore immediate execution is granted. 

Stttnte Staple. 10. Another species of security of a similar nature in many 

respects to a statute merchant is a statute staple : to explain 
which it will be necessary to premise, that in the reign of Ed- 
ward III. it was thought expedient to pass the statute of the 
staple 27 Edw. 3. stat. 2., which confined the sale of all English 
commodities, that were to be exported, t^ certain towns in Eng- 
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land, called the estaple or st^q^le, where foreigners might resort to 
purchase; and to declare that no Englishman should, under 
great penalties, export these commodities himself. 

11. This statute directs a proceeding similar to that which 
was prescribed for obtaining a statute merchant The mayor of 
the place is empowered to take recognizances of debts, which any 
one makes before him, in the presence of the constables of the 
staple ; for which purpose, in eveiy staple, a seal was to be kept 
by the mayor, with which all obligations made upon such recog- 
nizances were to be sealed ; and in consequence of this sealed 
obligation, execution might be obtained against the lands and 
tenements of the debtor, in the same manner as under a statute 
merchant: so that the creditor should have a permanent interest 
in the lands and tenements thus delivered to him ; with a right, 
if ousted, to recover them by a writ of novel disseisin. 

13. A statute staple is therefore a bond of record, acknow- 
ledged before the mayor of some trading town, and attested by a 
public seal. But although both the statute merchant and statute 
staple were originally intcjpded for the benefit of merchants only; 
yet, as they were obtained without any great trouble 'or expense, 
they became generally adopted as a common mode of security. 

13. The practice of obtaining statute staple of persons not con- Reoognizance. 
cemed in trade became so universal, that an act was made in 

23 Hen. 8. prohibiting any persons but merchants from taking 
them. But this act created a new kind of security, called a re- 
cognizance in the nature of a statute staple, which is a bond 
acknowledged before the Justices of the King's Bench or Common 
"Pleas, the Mayor of the staple at Westminster, or the Recorder of 
London, and enrolled : upon which the same advantages may be 
had as upon a statute staple. 

14. By the statute 8 Geo. 1. c. 26. it is enacted, that the clerk 
of recognizances shall keep three parchment rolls, and shall, at 
the time of acknowledging every recognizance, engross the full 
tenor thereof tit hoc verba; that one of the said rolls shall contain 
the recognizances taken before the Chief Justice of King's 
Bench ; another, those taken before the Chief Justice of Com- 
mon Pleas ; and the other, those taken before the Mayor of the 
staple at Westminster, and Recorder of London. That at the 
time of every such acknowledgment, the respective persons before 
whoDQ|;Such recognizanccs shall be taken, and also the parties 
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acknowledging the flame^ fthall aign thw reapecti?et namea to 
the roll, aa well aa aign and aeal the aame recognizance : any 
loss happening to ancb recognizance to be certified into Chan- 
cery ; and a tranicript of the entry to be annexed to such certifi- 
cate ; and in caae of loaa, a copy to be good CTidence. 

16. By the 18th aection of the atatute of Frauds, 29 Cha. 2. 
c. 3. it is enacted, that the day of the month and the year of the 
enrolment of recognizances shall be set down in the margent of 
the roll, where the said recognizances are enrolled ; and that no 
recognizance shall bind any lands, &c in the hands of any par- 
chaser band fid€y iind for Taloable consideration, bat from the 
time of sach enrolment* 

16. By the common law, in all actions where jadgment for 
money alone was obtained, satisfaction coald only be had of the 
goods and chattels of the defendant, and the growing profits of 
his lands, bat not the possession of them. This was a natural 
consequence of the feudal principles, which prohibited the alien- 
ation, and of course the incumbering a feud with debts. When 
the restrictions on alienation were taken away, this consequence 
still continued : no creditor could take possession of his debtcnr's 
land, but only levy the growing profits ; and if the debtor aliened 
the land, the creditor lost even that. 

17. To remedy this, it was enacted by the statute Westm. 2. 
13 Edw. 1. c. 18. that when a debt was recovered, or acknow- 
ledged, or damages adjudged in the King's courts, the plaintifi* 
should have his election, either to have a writ <XJitr% facias^ or 
else that the sheriff should deliver to him all the chatty of the 
debtor, saving only his oxen and beasts of the plough ; and also 
one half of his lands, until the debt was levied, upon a reasonable 
price or extent. 

18. In pursuance of this statute a new writ of execution was 
framed, called a writ of «A^» from the words of the writ : for 
where a plaintiff prayed this writ, the entry on the rolls was — 
Quiod ekgU sM eietuivmem Jkri de omnibus eaUilhi, ei medie* 
iaUm terra. And ibnn a judgment in an action of debt, ob- 
tained in any of the courts of record at Westminster, beeomes 
a lien on freehold estates, as it enables the person for whom 
such judgment is given to obtain one-half of the debtor's lands 

and tenements. 

19. A judgment will therefore take place of any conveyance 
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of the htDd which is made sabeeqaent to it ; though it is said 

that a judgment creditor has neither ju5 in re, nor ad rem ; there- 2 P. Wmi. 491. 

fore if he releases aO his right to the land, yet he may extend it 

afterwards. 

20. The statute says, cum debitum fuerit recuperatum, vel tn 
.curia regis reeogniium. These last words gave rise to a practice 
which is now become general : when money is borrowed^ the 
debtor not only executes a bond to the creditor, but also a war- 
rant of attorney, addressed to one or more attomies of some 
court at Westminster, authorizing him or them to acknowledge 
a judgment for the money ; which enables the creditor to sue out 
a writ of elegit as effectually as if the judgment had been ob- 
tained in an adversary suit. 

21 . In a modem case. Lord Kenyon said he saw no difference Doe v. Carter, 
between a judgment that was obtained in consequence of an see'sampton v. 
action resisted, and a judgment that was signed under a warrant ^^^' 6^^™' 
of attorney ; since the latter was merely to shorten the process, 

and to lessen the expense of the proceedings. 

22. The whole term is considered in law, to many purposes, When mde- 
as but one day ; therefore if a judgment be given, or acknow* l^S. 
ledged, at any time during a term, it relates to the first day of ^^'^ *'• 
that term, and is considered in law as having been given on that 6 Mod. 191. 
day. Now the first day of term is the essoign day, for the quarto 

die past is only a day of grace. 

23. In consequence of this doctrine, purchasers were fre- 
quently affected by judgments obtained after their conveyances 
had been executed. To remedy this, it was enacted by the four^ 
teenth section of the statute of Frauds, ''That any judge or 
oflScer of any of his majesty's courts of Westminster that shall sign 
any judgments, shall at the signing of the same, witliout fee, set 
down the day of the month and year of his so doing, upon the 
paper book, docket, or record, which he shall sign ; which day 
of the month and year shall be also entered upon the margent 
of the roll of the record, where the said judgment shall be en- 
tered." 

24. By the fifteenth section it is enacted, ^'That such judg- 
ments as against purchasers bondjide, for valuable consideration 
of lands, '&c. to be charged thereby, shall, in consideration of 
law, be judgments only from such time as they shall be so 
signed ; and shall not relate to the first day of the term whereof 
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they are entered, or the day of the return of the original, at filing 
the bail.*' 

25. By the statute 8 Geo. L c. 26. § 6., these regulations, as 
to the signing of judgments, are extended to judgments obtained 
in the courts of great session in Wales, and the courts of the 
counties palatine of Chester, Lancaster, and Durham. 

26. By the statute 4 & 6 Will, and Mary, c. 20., made per- 
petual by 7 & 8 Will 3. c. 36. § 3., it is enacted, that the clerk 
of the essoigns of the Court of Common Pleas, the clerk of the 
dockets of the Court of King^s Bench* and the master of the 
office of pleas in the Court of Exchequer, shall make and put 
into an alphabetical docket, by the defendants' names, a parti- 
cular of all judgments for debt, by confession, wm sum informal 
tus, or nihil dicit, entered in the said respective courts of 
Michaelmas and Hilary terms, before the last day of the ensuing 
terms ; and of the judgments of Easter and Trinity terms, before 
the last day of Michaelmas term. And it is thereby further en- 
acted, '^That no judgment not docketed, and entered into the 
books as aforesaid, shall affect any lands or tenements, as to 
purchasers or mortgagees, or have any preference against h^rs, 
executors or administrators in their administration of their an- 
cestors' testators' or intestates' effects." 

27. It is said by Sir J. Jekyll, that judgments cannot be 
docketed after the time mentioned in the act, viz, the last day of 
the subsequent term to that in which they are entered. That 
the practice of the cleAs, docketing them after that time, was 
only an abuse for the sake of their fees, and ineflfectual to the 
party. 

28. Where a purchaser had notice of a judgment not docketed, 
and did not pay the full value of the estate, the Court of Chan- 
cery held that a presumption was thereby raised of an agree- 
ment, on the part of the purchaser, to pay off the judgment. 

29. A bill was brought to have satisfaction of a judgment 
against a purchaser of an equity of redemption, or to redeem 
incumbrances, &c. The defendant insisted on the statute 
4 Si 5 WilU and Mary, that no judgment shall afiect a purchaser 
or mortsiiagee, unless docketed : the judgment was not docketed 
liU 172K though the purchase was made in 1718. The counsel 
for the plaintiff insisted that the defendant, the porchaser, had 
notKx' of this judgment, and an allo\«ance for it, in the purchase ; 
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^hich raised an equity for the plaintiff against him. Lord Mac* 
clesfield said, it was plain the defendant had notice of the judg- 
ment, and did not pay the value of the estate ; that was a strong 
presumption of an agreement to pay off the judgment. And 
since the plaintiff could not proceed at law against the defend- 
ant, upon the judgment, for want of docketing in due time, he 
ought to be relieved in a court of equity. Decreed, that the de« 
fendant should pay to the plaintiff the money bcn&fide due upon 
the judgment. 

30. In a subsequent case Sir Joseph Jekyll held, that notice Fpnhail v. 
of a judgment, not docketed, would not affect a purchaser ; the Ab. 5. 
statute being express that no judgment, not docketed, should Amwndiz! 19. 
affect any lands or tenements. This doctrine is now altered ; 

and it has been determined by Lord Eldon, in the following 
ease, that a purchaser is bound by notice of a judgment, though 
not docketed. 

31. The bill stated that W. Davis, being seised in fee of ^^^i* ^' 

Stntbmore» 

lands, agreed to sell them to the defendant ; that the abstract i6 Ves. 419. 

having been delivered, the defendant was satisfied with the title, 

except in respect of a judgment which was subsisting against 

Davis : that the defendant contended that, having notice of the 

judgment, the plaintiff's title was not such as a purchaser could 

safely take. The bill further stated, that the judgment was not 

docketed, and therefore was not, by law, any lien upon the 

estate ; and that the defendant's having notice of the judgment ^ ^^' ^^^ 

did not afford any just reason why the estate should be liable to 

it. Lord Eldon said, the opinion he had formed on this case, 

after much consideration, was, that notice of the judgment 

would bind the purchaser ; by analogy to the case of the register Tiu33. c. 29. 

acts. 

32. [The statute 6 Geo. 4. c. 16. s. 108. enacts that creditors 
by judgment whereof execution is not served and executed be- 
fore the bankruptcy shall only come in rateably with the other 
creditors. (A)] 

33. By the statute 5 Ann. c. 18. s. 4., no judgment, statute, statutes Judg- 
or recc^izance, other than such as are entered on account of recognizances 
the king, shall bind any manors, lands, or hereditaments, in the pi^*°bere^ 
West Riding of the county of York, but only from the time that gi^terod. 

(K) [SeeNewland v. , 1 P. Wms. 92. Orlebar v. Fletcher, ib. 737. Sloper v. 

Fish, 2 V. & B. 145. Sharpe v. Roehde, 2 Rose, 192.] 
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a memorial of such judgment^ statate, or reeognnance, shall be 
entered at the register office of that Riding. 

34. By the statute 6 Ann« c. 36. s. 19., no judgment, statute, 
or recognizance, except as before, shall bind any manors, 8cc. in 
the East Riding of the county of York, or in the town and 
county of the town of Kingston-upon*HuU, but only from the 
time that a memorial thereof shall be entered at the register 
office of that Riding, with a proviso, that if any judgment, sta- 
tute, or recognizance, be registered within thirty days after the 
acknowledgment or signing thereof, all the lands that the de- 
fendants or cognizors had at the time of such acknowledgment 
or signing shall be bound thereby. 

36. By the statute 7 Ann. c. 20. s« 18., no judgment, statute, 
or recognizance, except as before, shall bind any manors. Sic in 
the county of Middlesex, but only from the time that a memorial 
of such judgment, statute, or recognizance, shall be entered at 
the register office for that county. 

36. By the statute 8 Geo. 2. c 6. s. L, a memorial of all judge- 
ments, statutes, and recognizances, except as before, concerning 
any manors, 8cc« in the North Riding of the county of York, may 
be registered ; and every judgment, statute, or recognizance shall 
be adjudged fraudulent and void against any subsequent pur- 
chaser or mortgagee, plaintiff or cognizee, for or upon valuable 
consideration, unless such memorial thereof be registered, before 
the registering of the memorial of the deed or con?eyance, judg- 
ment, statute, or recognizance, under which such subsequent 
purchaser or mortgagee, plaintiff or cognizee, shall claim. 
'* ^' Provided that if any judgment, statute, or recognizance, be 

registered within 20 days after the acknowledgment or signing 
thereof, all the lands that the defend.ants or cognizees had at the 
time of such acknowledgment or signing shall be bound thereby; 
and the r^istry of a memorial of such judgment, statute, or 
recognizance, within the time aforesaid, shall be available, to 
all intents and purposes, as if such memorial thereof bad been 
entered in the said register office on the day of the signing or 
acknowledgment of such judgment, statute, or recognizance. 
Execution upon 37^ Where the money borrowed on the security of a statute 

a statute or re- '' "^ 

oogoizance. merchant, statute staple, or recognizance, is not paid, the cog- 
nizee Of creditor is entitled to a writ of execution, by which the 
lands of the debtor are delivered to him upon a reasonable extent ; 
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that IB, upon a reasonable valuation, to be made by a jury, upon 
a writ of extendi facias, with this difference, that upon a statute 
merchant the sheriff may deliver the lands to the cognizee imme- 
diately. But upon a statute staple or reoognizance the sheriff 
must first seize the lands into the King's hands, and then the 
cognizee must have a liberate to get them. So that, in this re» 
apect, a statute merchant is preferable to a statute staple or re* 
cognizance. 

38. £ven lands purchased after the acknowledgment of a Winch. 83. 
statute or recognizance are bound by it ; and execution may be 

had against the heir of the eognizor and the tenretenants. And Haibert'scMt. 
if the cognizee only takes part of the lands, it will be good ; for ^ 
lie may dispense with the rigour of the law, if he pleases. 

39. If the debtor sells all or any part of his lands, after he 2 RoU- Ab. 

472 d1 3 

has acknowledged a statute or recognizance, still the eognizor * p * * 
may extend them, by the words of the statute ; for otherwise it 
would be in the power of the eognizor, by his alienation, to fms* 
tiate the security. 

40. Where the eognizor, after the acknowledgment of the 3 lUp. 12. b. 
statute, conveys his landsr to several persons, the cognizee l^U8t 

then sue out execution of all the lands ; for it would be unrea- 
sonaUe to load one ot the purchasers only with the whole debt, 
when the burthen ought to be equally distributed on all : there- 
fore the person grieved may relieve himself. 

41 . An alien friend merchant may extend lands upon a statute. Dyer, 2 b. pi. 8. 
which the King shall not have upon oflSce, and for which the 
merchant shall have an assise; in case of ouster : for the main 

end and design of the statute merchant and statute staple was 
to promote and encourage trade, by providing a sure and speedy 
remedy for merchant strangers, iss well as natives, to recover 
their debts. 

42* By the aUt 8 Geo. 1. e.25. s. 3. it is enacted. That the 
prosecutor of every recognizance shall, at the time of suing out a 
writ of extent thereon, deliver in to the officer a note in writing^ 
testifying the value of the damages intended to be extended or 
levied thereon. ' 

43. By the 4th section of this statote, it is provided, that in 
case it shall be made appear to the Court of Chanoery, that suf- 
ficient has not been levied to satisfy a recognizance, or that any 
omissioii, enor, or mistake, has happened in making, suing out. 
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executing^ or returning any writs or process thereon ; then and in 
such case the Court of Chancery may award one or more re- 
extents for the satisfying the same. 
f**d^V*^ ^" ^^^^^ ^ ^^^^ secured by a judgment is unpaid, the cre- 
Ante, s. 18. ^^^^ ^^Y ^^^ ^^^ ^ ^^^ ^^ ekgU, upon which the sheriff is to 
lOVm. Ab. impanel a jury, who are to make enquiry of all the goods and 

chattels of the debtor, and to appraise the same ; also to enquire 
as to his lands and tenements, and upon such inquisition to set 

^ out and deliver a moiety of the lands to the plaintiff, by metes 

and bounds. 
Pnttcn V.Pen- 46. If the sheriff delivers more than a moiety of the debtor's 

beck, ISdk. i , , , . , ,♦ . • « 

663. land, and this appears upon the return, the execuuon is totally 

void. For the sheriff has only a circumscribed authority which 
he cannot exceed ; so that what is extended beyond a moiety, 
being without authority, and there being no possibility oF sepa- 
rating it from the rest, the whole is void, as if nothing had been 

P. 453. extended. Carthew, in his report of this case, makes Lord Holt 

say, that the inquisition is not void, but voidable only by writ of 
error, or by an audita querela. 

Ha^ ^3 ^' ^' Although no more than a moiety of the lands of a debtor 

can be taken by an elegit; yet if two judgments are obtained by 
the same person, he may extend both moieties, which will be 

c"^ El' ^SS"' 8^^* ^^^ *f A. and B. recover severally against C, and A. sues 

out an elegit, and has a moiety of the lands delivered to him, and 
then B. sues out an efegtV, he can only have a moiety of the lands 
which remain, not the whole. 

47. It was formerly held by some, that upon an elegit the 
sheriff was obliged to deliver a moiety of each particular farm 

Denn v. and tenement. But in a modem case the Court of Kind's Bench 

Doug. 473. determined that the return was good, though separate lands were 

Dtt^nt' extended ; provided it did not appear that they amounted in 

1 Bam. & Aid. yalue to more than a moiety of the whole ; for otherwise not only 

41/. 

a moiety of every farm and tenement, but even a moiety of every 
close and field, must be delivered to the creditor. Nor could the 
writ be executed according to this idea, but by delivering an 
undivided moiety ; which was entirely contrary to the meaning 
of the statute, for the moiety to be extended must be set out by 
metes and bounds. 

48. Lands purchased after the obtaining of a judgment may 
be taken upon a writ of elegit ; and it is laid down in 1 Roll. Ab. 
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892y pi. 14 and 16, that execution may be sued of any land 
which the debtor had by purchase after the judgment, though he 2 P. Wms. 492. 
had aliened it before execution* So that a judgment binds all 
lands whereof the debtor was seised'at.the time when the judg- 
ment was entered, or which he afteiwards acquires; and no 2 Inst. 396. 
subsequent act of his, not even an alienation, for a valuable 
consideration, to a purchaser, without notice of the judgment, 
will avoid it. 

49. It should, however, be observed, that any alienation of 
the legal estate, prior to the acknowledgment of a judgment, is 

good against it : even an alienation in equity will suffice. Thus Fipch v. 
Lord Cowper has stfid, that articles made for a valuable conside- i p. Wins.277. 
ration, and the money paid, will in equity bind the estate, and 
prevail against any judgment creditor, mesne between the 
articles and the conveyance. 

50. No execution can be sued against the heir, upon a re- i lut. 290. a. 
cognizance or judgment, during his minority. And where a 3Comin. 42i. 
year and a day have elapsed, from the entry of the judgment, 

the Court concludes, primdfadie, that the judgment is satisfied ; 
but vrill grant a writ of scire facias for the defendant to shew 
cause why the judgment should not be revived. 

61. Lord Coke says, the King, by his prerogative, is to be Priority of the 

. ■ o crown m e»e- 

preferred in payment of his duty or debt, before any subject, cations. 
although the King's duty or debt be the later. And thereupon ^ ^°*^ ^ ^* ' 
the law gave the King remedy by writ of protection to protect 
his debtor, that he should not be sued or attached, until he paid 
the King's debt. But hereof grew some inconvenience, for to 
delay other persons of their suits, the King's debts were more 
slowly paid ; for remedy thereof it was enacted by the statute 
25 Edw. 3. c. 19. that the other creditors may have their ac- 
tions against the King's debtor, and proceed to judgment, but 
not to execution. 

52. Lord Chief Baron Gilbert says, if the king's debt be prior GUb. Ex. 9i. 
upon record, it binds the lands of the debtor, into whose hands 

soever they come, because it is in the nature of an original feudal Tit. i. s. 69. 
charge on the land ; and therefore must subject every one who 
claims under it. But if the land were aliened in the whole, or 
in part, before the debt contracted, such aUenee claiming prior 
to the charge would not be subject to it. 

53. If the subject's debt be by statute or judgment, prior to idem. 

VOL. 11. E 
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the king's debt, and the king extends the land first, the subject 
shall not, by any after extent, take them out of his hands. Bat 
if such judgment be extended, and the subject has the possession 
delivered to him by a liberate, he shall hold it discharged from 
the king's debt If the king's debt comes before the possession 
by hbertUe, the king's extent shall be preferred ; and the subject 
must wait till the king's debt is satisfied. 

54. The reason of the difference is, because the king's debt is 
in the nature of a feudal charge, which if it comes on the lands, 
before the property of them is altered, it seises on them, as it 
might hare done for the original service at first imposed. But 
if there had been a lawful alienation before such debt, there it is 
not the feud of the tenant ; therefore such charge cannot affect 
it; so that if there be a precedent judgment or statute, and a 
liberate pursuant, before the king's extent comes down ; there it 
cannot charge the lands, because the property is altered by the 
extent of the subject, which relates to the time when the judg- 
ment was given, or statute staple acknowledged ; for the extent 
and liberate of the subject was only executing such judgment or 
statute on the land. The execution was relative to that judg- 
ment, which was prior to the king's charge : so there was a 
complete alteration of property, prior to the king's charge, and 
before the extent came down. 

/(ton. 55. If the king's extent had come before the liberate, he had 

charged the lands whikt it was in the hands of his debtor, and 
then his charge would be satisfied, as if it had been in the first 
feudal donation ; for nothing can hinder the king's charge, but 
what amounts to a precedent alienation ; but so far as there is a 
precedent alienation, they are not the lands of his debtor ; a 
liberate in pursuance of a preceding judgment amounting to an 
alienation of the land, before it becomes charged to the king. 

Idem, 56. The lien upon the lands by the subject's debt came in by 

the statute of Westminster 2. Before that a judgment did not 
bind the land. But the king's debt bound the land before that 
statute; and as that statute did not touch the prerogative, 
therefore the king has a power to levy upon the lands, notwith- 
standing the pi*eceding lien by judgment: therefore the king 
may seise lands that are bound by a preceding judgment, whilst 
the lands are in the custody of the law, on the elegit or extent ; 
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and before they are actually delivered oat to the creditor^ by the 
tiberatey as a satisfaction for his debt. But when they were ac- 
tually delivered out to the creditor by the liberate, they then no 
longer belonged to the debtor, since the king's writ had delivered 
them over, for satisfaction of a debt that was prior to the king's ; 
for the creditor did not take them under the burthen of the 
king's 'debt| because his lien was antecedent to the king's debt. Cuison^s case, 
And it were repugnant to construe him to take the land, mb 4 id.^70. 
onere of the king's debt, when he took in satisfaction of a debt 
precedent 

67. By the statute 33 Hen. 8. c. 39. § 74., it is enacted, that 
where any suit is commenced, or any process awarded for the 
king, for the recovery of any of his debts ; the same suit and 
process shall be preferred before the suit of any person or per- 
sons. And that the king, his heirs or successor, shall have first 
execution against any defendant or defendants, of and for his 
said debts, before any other person or persons ; so always that 
the king's suit be taken and commenced, or process awarded for 
the said debt« at the king's suit, before judgment given for the 
said other person or persons. 

68* This statute is not confined in its operation to bond debts 
only ; but extends to all debts and executions at the suit of the 
king. It is however held to be restrictive on the old prerogative ; Cecil's case, 
for the words *' So always that the king's suit, &c." make a con- ^^' 
dition precedent. Hence therefore a judgment and execution by 
elegit, before any suit or process commenced by the king, shall Attorney. 
be preferred to the extent of the king, issuing on a bond debt. Andrew, 
bearing date before the subject's judgment, and assigned to the 
king before the subject's execution. 

69. All estates in fee simple in possession may be extended What may be 
on a statute or recognizance, or taken by writ of elegit, as also 
all estates in reversion expectant on leases for lives or years. 
And in the case of an ekgit, the plaintiff shall have a moiety of 
the reversion, and a moiety of the rent. Thus it was resolved in Campbell's 
10 Jac. that if a person leases for years, rendering rent ; the re- i^ii.Ab.894. 
▼ernon may be extended upon an ekpt, during the lease ; and 
the tenant by elegit shall have a moiety of the rent. 

60. An estate tail may be extended, during the life of the Asbbnmham 
tenant in tail. But if execution be sued out against the issue, Cro. Jac. 85. 

e2 
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upon a statute or judgment acknowledged by the ancestor, the 
issue may avoid it by assise, or writ of audita querela ; because 
a tenant in tail can only charge his estate during his life. 

61. A rent charge may be extended on an elegit: for the land 
being made subject to the execution, includes every thing issuing 
out of it And in this case the party may distrain and avow, 
though the tenant never attorned ; for the law, creating his estate, 
gives him all means necessary for the enjoyment of it. 

62. Lands held in ancient demesne may be extended by el^t, 
because the title of the land is not directly put in plea in the 
king's courts. This doctrine appears to have been established 
in a case reported by Chief Justice Hobart: but has been denied 
in some other cases. 

63. The sheriff may, upon a writ of elegit, either extend a 
term for years, that is, deliver a moiety thereof to the cognizee, 
or sell the whole term, as a part of the personal estate, to the 
plaintiff, at a gross sum, appraised and settled by a jury. 

64. If the defendant tenders the money at the time of the ap- 
praisement, and before the delivery of the term, or even after in 
court, the term is saved. And if it be delivered after, the de- 
fendant is entitled to a writ of audita querela. If no such tender 
be made, the property is altered by the delivery of the sheriff; 
and the plaintiff may either keep or dispose of it, without being 
accountable for the profits. If the term be extended at an an- 
nual, and not a gross value, the plaintiff is accountable for the 
profits. And if he receives the debt out of the term, before it 
expires, the defendant shall be restored to the term itself. 

65. Lord Hardwicke has said, that mrhere an execution by 
elegit OT fieri facioi is lodged in a sheriff's hands, it binds goods 
from that time, except in the case of the crown ; and a leasehold 
estate is also affected from that time. If the debtor, subsequent 
to this, makes an assignment of the leasehold estate, the judg- 
ment creditor need not bring a suit in ejectment, to come at the 
leasehold estate, by setting aside the assignment ; but may pro- 
ceed at law to sell the term ; and the vendee, who is generally a 
friend of the plaintiff, will be entitled at law to the possession, 
notwithstanding such assignment. 

66. It is enacted by the 16th section of the statute of 
Frauds — *' That no writ of fieri facias^ or other writ of execution, 
shall bind the property of the goods of the person i^inst whom 
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such writ of execution is sued forth, but from the time that 
such writ shall be delivered to the sheriff, 8cc. to be executed. 
And for the better manifestation of the said time, the sheriff, &c. 
shall, upon the receipt of any such writ, endorse upon the back 
thereof the day of the month and year, whereon he or they 
received the same." 

67. In consequence of this statute it has been generally held 
that if a term for years be assigned to a bonajide purchaser, be- 
fore execution is actually sued out, and delivered to the sheriff, 

it cannot afterwards be taken by a creditor. But this doctrine Kig^ on 
has been doubted by the late Mr. Serjeant Hill, who appears to si^?VeDd. 
have been of opinion that the reasoning deduced from the case c-i6«»«*-<l»v«*- 
of an execution hy fieri facias did not apply to a writ o( elegit ; 
and that the statute of Frauds bad not altered the law, with 
respect to an elegit. 

68. It has been already stated that by the statute of Frauds, Trust esutes. 

Til 12 c 2 

trust estates of freehold may be taken in execution on an el^it 
for the debts of the cestui que trust ; but that if a trustee has 
conveyed the lands, by the direction of the cestui que trust, be- 
fore execution sued, though he was seised in trust for the debtor, 
at the time of the judgment, the lands cannot be taken in execu- 
tion : for the words of the statute are, — ^* at the time of the said 
execution sued," which refer to the seisin of the trustee. 

69. This doctrine appears to have been settled in the following 
case: 

H. Chamberlain being cestui que trust in fee of lands, J. Board- Hunt v. Colei, 

Com B- 226 

man, the lessor of the plaintiff, recovered a judgment against See Doe v. 
him for 160/. Chamberlain borrowed 600/. of the defendant 5**^?**?^* 
Coles; and for securing that sum, the trustee of the legal estate, 
by the direction of Chamberlain, mortgaged the premises to 
Coles for 600 years. Boardman took out execution by writ of 
ele^ : the sheriff, after an inquisition, by which it was found 
that Chamberlain was seised in fee, extended one moiety, and 
delivered it to the lessor of the plaintiff. The doubt was whe« 
ther he had any title by the statute of Frauds ; after argument 
by Comyns and Sir C. Phipps, it was determined by Mr. Jus- 
tice Tracey that the execution was not good ; for the words, 
'^ at the time of the said execution sued," refer to the seisin of 
the trustee. Therefore if the trustee had conveyed the land, 
before the execution sued, though he was seised in trust for 
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the defeiidant, at the time of the judgment, the lands could 
not be taken in execatkm. 

Sir Edward Northey said, that stnoe the act, such constractioQ 
had been thought agreeable to the atatnte ; thoogfa he did not 
know that it ever had been judicially determined. A case was 
mentioned by Mr. Justice Tracey, from Serjeant Cheshire's 
notes, where this opinion seemed to be allowed by Lord Trevor, 
and not contradicted by the Court. 

Tit. EzecutioD, 70. It is also obsenrable, that Lord Chief Baron Comyns, who 

argued and reported this case, states the law accordingly in his 
Digest; where, after mentioning several things not liable to 
execution, he says, ** Nor since the statute 29 Cha. 2. c 3., 
lands which the trustee has aliened before execution ; for they 
are not bound by the judgment." 

What is not 71. There are several kinds of real property which are not lia- 

extent. ble to an extent under a statute, recognizance, or judgment. 

Thus an advowson in gross cannot be extended on an ekgit for 

Tit 21. reasons which will be given in a subsequent Title. 

Jenk. 207. 72. A writ of elegit does not lie of the glebe belonging to a 

parsonage, or vicarage, or of the churchyard ; for each of these 
are, solum Deo consecratum, 

73. An estate in joint-tenancy cannot be extended, after the 
death of the joint^tenant, who acknowledged the judgment ; 

Tit. 19 &*26. but an estate in coparcenary or in common may be extended. 

Scott V. Scho- 74. It has been held in a modem case, that a mere equitable 

ley, 8 East. . . ^ i i i > 

467. mterest m a term for years cannot be extended, nor is an equity 

Tit. 16.C. 3. of redemption extendible. 

1 P. Wmi. 278. 76. If a trustee acknowledges a judgment or statute, though 

at law, these are liens upon the estate ; yet, in equity, they will 

not affect it, because a judgment is only a general security, not 

a specific lien on the estate. 
Tit. 10. c. 3. 76. It has been already stated that the statute of Westm. 2., 

which gives the writ of elegit, does not extend to copyholds ; 

for if it did, the lord might have a tenant brought upon him, 

without his admittance or consent. 
These estate* 77. Upon the entry of the cosiiizee into the lands extended, 

are only chat- , . „ , , '^ ^, , , . 

tels. he IS called tenant by statute merchant, statute staple, or elegU ; 

2 J^ 396^ A^d although the estates thus acquired are unceitain, as to their 

duration, being determinable only on payment of the debt, and 
that persons holding such estates shall have the same reme- 
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dy, by aasiae, as freeholders, yet tbey are but chattels which vest 
in executors or adminiatrators. 

78. Persons holding estates of this kind are punishable for Fitz. N. B. 
waste by writ of waste» (a) or by an action of account ; io which 

case the debtor shall have a vemrefadas ad computandum for the 
waste, and recover damages for the surplus. 

79. It was formerly held that these estates, like terms for 
years, might be barred by a recovery, suffered by the persons 
who had the freehold : but they are protected by the statute 

27 Hen. 8. c. 16. from the effects of a recovery of the freehold. Tit. 36 

80. The estates acquired by the execution of a statute, recoe* ^"^ ^ «<e- 

' o cttted by eotrj. 

nizance, or elegit^ must be executed by an actual entry of the 
cognizee ; for till entry he has but a bare right, which is not 
assignable ; so that although he should release all his right to 
the land, yet he may extend it after. All he acquires is a lien 
on the land ; but it is not certain whether he will ever make use 
of it ; for he may recover the debt out of the goods of the cogni- 
aor by a scire facias^ or take his body; and then, during the 
debtor's life, he can have no execution. 

81. Upon the death of the cognixee of a statute his adminis- St"'^"'^^* 

Woodford, 

trator sued out an extent ; and the Uberaie being returned, he 4 Mod. 48. 
assigned over the lands without making an actual entry : the 
question was, whether the assignment was good or not. 

It was determined that the assignment was void ; for by the 
return of the liberate be had accepted of the possession, and was 
estopped to say the contrary. Then when the owner still con- 
noed in possession, it turned the possession which the adminis- 
tor had accepted by the liberate to a mere right, which was not 
assignable. Nor was it like an interesse termini, which the lessee Tit. 8. c i. 
might assign over before entry ; because in that case the lessor 
is the principal agent, and has done every thing on his part to 
transfer an interest to the lessee, which he may execute at 
pleasure. 

82. The sheriff does not now, as formerly, on a writ of e/egt/, Saand.R.69.c. 
deliver actual, but only legal possession of a moiety of the lands. °' * 

In order to obtain possession, the plaintiff must enter ; or, if 
prevented from taking possession by entry, he must proceed by 
ejectment ; in which he is obliged not only to prove the judgment, 

(c) [Abolished after the 31st day of December, 1834, by stat.3 & 4 Will. 4.c. 27. 
s. 36. See also SB. 37, 38.] 
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and by the judgment roU» that an elegit issaedy and was re- 
turned ; but must also prove the writ o( elegit by a copy thereof, 
as well as the inquisition that was taken thereon. 

83. Where a plaintiff in ejectment claims under an elegit, and 
thereisa person in possession, under a lease made prior to the judg- 
ment, upon which the elegit was sued out, he cannot recover. 

84. In ejectment the plaintiff claimed under an el^it against 
one Wharton : an objection was taken at the trial by the de- 
fendants, that the tenant in possession enjoyed under a lease 
granted to him by Wharton, prior to the date of the plaintiff's 
judgment ; therefore that the plaintiff could not succeed in this 
ejectment. To this it was answered, on the part of the lessor of 
the plaintiff, that he had given the tenant notice he did not 
mean to disturb his possession, his object being only to get into 
the receipt of the rents and profits of the estate ; and that the 
defendants ought, therefore, not to be permitted to set up this 
objection. 

Mr. Justice Lawrence, before whom the cause was tried, was 
of opinion that the party who had the legal estate must prevail in 
an ejectment; and that as the tenant's title accrued prior to that 
of the lessor of the plaintiff, the latter could not succeed in this 
ejectment. The Court of King's Bench was of the same opinion. 

86. It has, however, been already stated, that where there are 
subsisting leases made prior to the signing of a judgment, the 
cognizee may extend a moiety of the reversion, and of the rent, 
upon his elegit ; and after such extent he may, by the usual 
process of ejectment, have all such remedies to recover a moiety 
of the rent, as the cognizor himself might have had for the whole 
before the extent, or will have after it for the other moiety. 

86. The statute 13 Edw. 1. gave to tenants by statute mer- 
chant a writ of novel disseisin, (a) in case their possession was dis- 
turbed : but if the eviction was upon good title, the cognizee had 
no further remedy. 

87. The statute of the staple also gives the creditor, if ousted 
of the lands taken in execution, a means of recovering them by 
writ of novel disseisin ; and by the statute 23 Hen. 8. c. 6. s 9., 
persons having execution of lands by reason of a recognizance, 
in the nature of a statute staple, their executors, administrators. 



(a) Abolished by lUt. 3 & 4 Wiil. 4. c. 27. sa. 36, 37, 38. 
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or assigns, where they are disseised^ shall have like remedy as 
penons having execution on a statute staple. 

88. The statute of Westm. 2. c. 18. gives the tenant by ekgU 
a writ of novel disseisin, if ejected ; and after a writ of re-dis- 
seisin if need be. Lord Coke observes, that his executors and 2 lost. 397. 
administrators shall have the same remedy, by the equity of the 

act, as also the executors and administrators of tenants by statute 
merchant and statute staple. 

89. By the common law, after a full and perfect execution ii]Mt.290.a 
had, by extent returned, and entered on record, the cognizee 

could have no new extent on the effects of the cognizor ; because 
there was once satisfaction given to the creditor, on record, 
though the lands had been recovered from him before he had 
levied his debt. 

90. This doctrine was altered by the statute 32 Hen. 8. c. 5. 
by which it is enacted, That if after any lands be delivered in 
execution on just cause, they shall be recovered, divested^ taken, 
or evicted out of or from the possession of any such person, &c. 
before such times as the said tenants by execution, their executors 
or assigns, shall have fully levied their debt and damages, for 
which the said lands, &c. were taken in execution ; then every 
such recoveror, obligee, and cognizee, shall have a scire facias 
out of the same court from whence the former execution pro- 
ceeded, against the person or persons on whom the former exe- 
cution was pursued, their heirs, executors or assigns, to have 
execution of other lands, 8cc. liable and to be taken in execution, 
for the residue of the debt and damages. 

91. Lord Coke has laid down the following rules for the con- i init. 289. b. 
struction of this statute. *^ ^'^- ^^' ^^' 

First, Where the tenant by execution has a remedy given him 
by laW| after eviction, there the statute extends not: for the act 
says, by reason whereof the said recoverors, obligees, and cogni- 
zees, have been clearly set without remedy, 8cc. For the body 
refers to the preamble ; and the party ought not to have double 
satia&ction, one by the former laws, and another by this statute. 
Therefore if part of the land be evicted from the tenant by exe- 
cution, this statute does not extend to it ; because he shall hold 
the residue till he is fully satisfied : if all be evicted, saving one 
acre, he must be contented to hold that ; for he can have no new 
execution upon this statute. 
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In tbe cue of noc^nisaiioes this i u c oa f cui enee mourn to be 
removed bjr the statute 8 Geo. 1. c 25. § 4. iriiieh has been 
aheady sIsteiL 

92. Seooodty, If a man be booiid to A. in a statnte of IfiOOL, 
and by a latter statnte to B. in 1002^ B. first extends, then A. 
extends^ and takes the hmds (mn B., yet B. shall have no aid 
of the statute ; bccaase, after the extent of A^ B. shall re-^oy 
the land by force of his former execution. 

Thirdly, If the wife of the cognizor receiver dower against the 
tenant by execution, he shall hold over, and shall have no aid of 
this stetnte. 

Fourthly, If a man puts out his lessee for years, or disseiaes 
his lessee for life; after acknowledges a statute, on which exe- 
cution is sued against him ; and the lessees re-enter; the tenant 
by execution, after the leases ended, shall hold over, and have no 
aid of this statnte. 

Kfthly, This statute must not be taken literally, bnt aooordtng 
to the meaning. Therefore where the letter is, until he, &c. or 
his assigns shall fully and wholly have levied the whole debt or 
damages ; if he hath assigned several parcels to several assig- 
nees, yet all these shall have the land, but till the whole dd>t be 
paid. 

Sixthly, Where the words are, ** for the which the said buds, 
ftc.'' were delivered in execution ; a disseisor conveys lands to 
the king, who grants the same over to A. and his heirs, to hold 
by fealty and 20/. rent, and after grants the seigniory to B. ; 
B. acknowledges a statute, and execution is sued of the seigniory. 
A. dies without heir : the oognizee enters, and is evicted by the 
disseisee. He shall have the aid of this statute, yet it is out of 
the letter of tbe law ; for the seigniory was delivered in execu- 
tion, and not the tenancy. But he was tenant by execution of 
those lands, therefore within tbe statute. 

Seventhly, Where the words are '' delivered and taken in 
execution,'' yet if after tbe KberaU the cognizee enter, as he may, 
so as tbe land is never delivered, yet he is within tbe remedy of 
this statute ; for be is tenant by execution. 

Eighthly, Where the statute says, ^* Then every such recoveror, 
obligee, and cognizee, shall, &c." and says not, their executors, 
administrators, or assigns, but they are omitted in this material 
place ; yet, by a benign interpretation, the statute shaU extend 
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to tlietn, because they are mentioifed in the nei^ precedent cianne 
of the e/riction ; and the femedy must, by construction, be ez*- 
tended to all the persons that appear by the act to be grieyed. 

Ninthly, When the statute gives a scire facim out of the same 
court, 8cc. if the record be removed by writ of error into another 
court, and there affirmed, the tenant by execution, that is evicted, 
shall have a sdre facias, by the equity of this statute, out Of that 
court ; because the sdre fdcias must be grounded upon the 
record. 

Tenthly, Where the statute gives the sdre facias against such 
person or persons, 8cc. that were parties to the first execution, 
their heirs, executors, or assigns, 6cc. this must not be taken so 
generally as the letter is. For if the first execution was had 
against a purchaser, 8ic. so as nothing was liable in his hands 
but the land recovered ; if this land be evicted from tenant by 
execution, no scire facias tihsll be awarded against him, his heirs, 
executors, or assigns. If he had other lands subject to the 
execution, then a sdre facias lies against him or his assignees, 
not against his executors. Neither in that case can he have a 
sdre facias upon this statute against the first debtor w oognizor, 
because it gives it only against him, &c. that was party to the 
first execution, his heirs, executors, or assigns. But if there be 
several assignees of several parcels of land, subject to the exe- 
cution, one sdre facias upon the statute shall lie against all of 
them. 

93. As to the duration of these estates, the law allows the How long ihey 
creditor to hold them until he has received ail his debt. In the '^^^ ^ ^^' 
case of a statute, the creditor is also entitled to costs; and as 
the sberifi'is directed to make a reasonable extent of the laad, it 
follows that upon a computation of the debt, and the value of . 
the lands, it may be easily known how long the extent may con- 
tinue, and at what time the debtor will be entitled to have his 
land again. 

94* In the case of any disseisin or interruption by a stranger, 4 Rep. 82. a. 
the cognizee shall not hold over the time of the extent, hot is to ^ Ab.478. 
have satisfaction for the injury done him from such stranger. If 
the cognizee himself gives the tenant by statute or ekgit any 
interruption, or prevents him from taking the profits, there the 
tenant may either hold over, or bring an action against the 
cognizor. For as in the first oaae it would be unreasonable to 



60 l^k XIV. JEftole by SiaiuU Merekaui,tfc. s. 94—100. 

pmiith the cognizor for the act of a stranger, by keeping him out 

of his lands; so in thelastcase it woald be equally unreascmaUe 

to permit the cognizor, by any act of his own, to torn the cog- 

nizee oat of the land, before he had received his debt. 

95. If the tenant by statute or el^ suffers the land to lie 

'^' waste, or neglects to levy the debt out of it, these being his own 

acts, it is but reasonable he should suffer by them ; and not hold 

over the land to the prejudice of the cognizor. On the other 

hand, where there is no fault or negligence in the cognizee, but 

he is prevented from making the usual profits of the land by the 

act of God, there the cognizee shall hold over the time of the 

extent; for it would be unreasonable to punish him for that 

which no industry of his could prevent* 

How they tie 96. Wit^ respect to the manner in which estates of this kind 

detenDmed. ^^ determined, there is a considerable difference between estates 

held by statute merchant, statute staple, and recc^nizance, and 
those held under a writ of elegit. 

4 Rep. 07. ft* ^' ^^ ^® <^<^^ ^f ^^ extent under a statute or recognizance, 
2 Roll Ab. 479* ^^ cogoizor Cannot enter, without suing out a writ of scire facias 

ad rehabendum terram: because in these cases the tenant is en- 
titled to hold the land, not only until the principal debt be levied, 
but also all costs, damages, and expenses arising from it. And 
as the costs are not ascertained, no entry, which is but an act in 
pais, can defeat a matter of record, until such costs and damages 
are ascertained by writ of scire fadau 
Dightonv. 98. In the case of an extent under a statute or recognizance. 

Tit. 36.C. 11. ^^ ^^^y proper determination of the estate held under it is the 

entry of satisfaction upon the record, or perception of the profits 
appearing upon record ; and a person having a second extent has 
no title of entry until then. 

99. In the case of an eUgjU, where the debt is certain, no da- 
mages or expenses being allowed, and the annual value of the 
land being ascertained by the inquisition and extent, when a 
sufficient time has elapsed to enable the creditor to receive what 
was due to him from the rents, there is no reason to object to 
the entry of the cognizor ; which is therefore lawful. 
«n 1. Ai. ^..o 100. Where the tenant by elegit is satisfied his debt by some 

2 Roll. Ab. 479* , 

casual profits, the cognizor cannot enter, but must bring a sdre 
facias ; because such accidental profit does not appear in the va- 
luation of the lands, which is stated upon the record. 
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101. No scire facias lies upon a general averment that the /a. 483. 
cognizee has levied the debt before the time of the extent ex- Ex^utioii. 
pired ; because this may happen by the cognizee's industry in ^* '^' 
improving the land, of which the debtor cannot take advantage. 

102. But if the cognizee has levied part of the debt by the Idem. 
felling of timber, and has received the rest, as appears from an 
acquittance, the cognizor shall have a writ of scire facias. The 
reason is, because the object of the extent being only to satisfy 

the cognizee his reasonable demands, whenever it appears to the 
Court that they are answered, whether by perception of the 
profits or otherwise, they will grant a scire facias to avoid the 
extent, and to reinstate the cognizor in his former possession ; 
since the end for which it is given is answered. 

103. If the cognizee has levied part of the debt according to id^. 
the extent, the cognizor, upon tender of the residue in court, 
shall have a scire facias to recover possession of his land, within 

the time of the extent For here it appears on record hoW much 
was due at first, how much was paid, and what remains due. 
And the object of the extent being to satisfy the cognizee of his 
just debt, whenever that appears to the Court to have been 
done, the estate shall cease. But if the cognizor had tendered 
the remainder of the debt out of court, or if in court he had only 
offered to come to an agreement with the cognizor, in neither of 
these cases would a scire facias be granted ; because it did not 
appear upon record that the debt was paid. 

104. A question having arisen in the Court of Chancery, Oodfrejv. 
whether upon an elegit the plaintiff was entitled to interest be- 3 AtL^sn. 
yond the penalty of a judgment, Lord Hardwicke said, that at 

law, upon a judgment entered up, it was the debitum recupera- 
turn, and the stated damages between the parties : but if the 
creditor did not take out k fieri facias against the person of the 
debtor, or his personal estate, but extended the lands by eleg^, 
which the sheriff did only at the annual value, and much below 
the real, the creditor held quousque debitum satisfaotum fuerit ; 
and at lawth e debtor could not, upon a y9niadcomputandum^{fl) 
insist upon the creditor's doing more than account for the ex- 
tended value. But if the debtor came into a court of equity for 
relief, the Court would give it to him, by obliging the creditor to 

(a) [Abolished after 31, Dec. 1834, by sUt. 3 & 4 WiU. 4. c. 27. n. 86, 37, 88.] 
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aceouQt for the wfaole that he had reoeived ; and aa a peraoo 

3 Vent. 238. wfao comefi for equity muat do equity, will direct the debtor to 

pay interest to the creditor* even though it ahould esceed the 
penalty. Hia Lordahip aaid, he remembered very well, upon 
Serjeant Whitaker'a insisting before Lord Cowper, that this 
would be repealing the statute of Westminater, Lord Cowper 
said> he would not repeal the statute* but he would do complete 
justice by letting the creditor carry on the interest upon hia 
debt, as he was to aooonnt for the whole he had receiTed. 

106b When the plaintiff or cognizee's demand is satisfied in 
this, or in any other way, satisfaction ought to be entered on the 
record of the judgment ; or else it should be assigned to a trustee 
for the owner of the lands. 
The Crown way 106. It was dottbted whether, under the statute 13 Eliz. c. 4. 

§ 2. a sale of the debtor's lands could be made by the crown, 
after the death of the debtor. To remedy this, an act was 
passed in 27 Eiiz. c. 3. by which it was enacted that the crown 
might make a sale of accountants' lands* as well after their death 
as in their lifetime. Afterwards by the statute 39 Eliz. c 7. 
this explanatory act was repealed, and a power was given to the 
crown to sdl accountants' or debtors' lands in their lifetime. 
This act, being only temporary* expired ; and the explanatory act 
of 27 Eiiz. was revived : but* being found extremely defective* 
the folbwing act was made for this purpose. 

107. By the statute 25 Geo. 3. c. 36. it is enacted, That it 
shall be lawful for the Court of Exchequer, on the application 
of the Attorney General, in a summary way by motion, to order 
that the right and interest of any debtor to his majesty, and of 
the heirs and assigns of such debtor, in any lands which had 
been or shall be extended, or so much thereof as shall be suffi- 
cient to satisfy the debt for which the same shall have been ex- 
tended* shall be sold in such manner as the Court shall direct. 
That when a purchaser shall be found, the conveyance of the 
lands so decreed to be made shall be made by the remembrancer 
of the Court or his deputy, under the direction of the Court* by 
deed oi bargain and sale, to be enrolled in the said Court ; and 
that from and after the making of such conveyance, and the en- 
rdoaent thereof, the bargainee and his heirs shall hold the lands 
therein comprised, for his own use* not only against the extent 
of the crown* but also against such debtor* or the surety or 
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sureties of such debtor, and all persons claiming under such 
debtor, or the surety or sureties, unless by a title paramount to 
and available in law against such extent. That all monies 
which shall become payable from any such purchaser shall be 
paid and applied towards discharge of the debt due to the 
crown, and of all costs and expenses incurred by the crown in 
enforcing the payment of such debt, in such manner as the 
Court shall order and direct : and if there shall be any surplus 
arising from any such sale, the said surplus shall belong to the 
same person as would be entitled to the lands sold, if there had 
not been a sale thereof. 

108. It has been already stated that a purchaser, without no- a statute, &c- 
tice of any incumbrances, shall protect himself from them, by pJlU^haser!* * 
obtaining an assignment to a trustee for himself of a prior term ^i^ i^* c*^- 
for years. The same doctrine has been extended to statutes, re- 
cognizances, and judgments. 

109. Thus where a purchaser of land encumbered with two Aoon. 2 Cha. 

fa 208 

statutes purchased in the first, having no notice of the second ; 
Lord Nottingham said — '^ If he had no notice of the second 
statute, before he was dipped in the purchase, he shall defend 
himself by the first statute, whether the same were paid off or 
no. If he can at law do it, equity will not hurt him." 

110. Lord Huntingdon bought a statute affecting certain HnntiDgdon v. 
lands ; two years after he purchased the lands. There was an- i Vem. 49. 
other statute subsequent to that bought in by Lord H. ; but prior 

to his purchase, of which Lord H. had notice at the time when 
he bought the lands. 

The Court was of opinion, that although the statute was 
bought in before the purchase, yet that made no difference in 
the case, but was as good as if it had been bought in afterwards ; 
therefore Lord H. should be looked upon as a purchaser, having 
snch security to protect his purchase. 

111. The effect of getting in old statutes, recognizances, and 
judgments^ in protecting mortgagees, will be discussed in the 
next Title. 
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CHAP. I. 
Origin and Nature of Mortgages. 
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Clumcerjf. 
11. Deecriptiim of a Mortgage. 
• Id. Mortgagee in Fee or for 
Years. 
19. Welsh Mortgagee. 
90. Eqaiiable Mortgages. 

Section I. 



^ . . * The second kind of estate held as a pledge or security for the 

Ungin of ■! • I. 1 J J 

Mortgages. repayment of money borrowed is, where lands and teDements 

are conveyed by the debtor to the creditor for that purpose. 
In the reign of King Henry II. two modes of pledging lands 
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w«re in ase, which are fully deioribed by GltmTille, and appear 
to have been adopted from the customary law of Nottnandy. 

2. The first of thtee was called Vwum Vadium ; and was a 
4{oaveyance of lands by a debtor to his creditor, to hold until 
the reals and profits should amouAt to the sum borrowed ; in 
which case the pledge was said to be living ; for on discharge of 
the debt it returned to the borrower. 

3. The second mode of pledging land was called Moriuutn 
Vadmm ; and is thus described by Littleton, % 332 : — ** If a 
feofiinent be made upon such condition, that if the feoffor pay to 
the feofiee 40/. of money, that then the feoffor may re-etiter, &c. 
In this case the feoffee is called tenant in mortgage, which is as 
much as to say in French, as ilfor^ Gage, and in Latin Mvrtuum 
Vfidium And it seemeth that the eause why it is called mort^ 
gogf is, for that it is doubtful whether the feoffor will pay, at 
the day limited, such sum or not ; and if he doth not pay, then 
the land whidi is put in pledge, upon condition for the payment 
of the money, is taken from him for ever, and ao dead to him 
upon a condition." 

4. It appears from this passage that a mortgage wa9 created Madox Fonn. 
by a conveyance of the lands from the debtor to the creditor, 

with a condition, that if the money was paid on a certain day, 

the conveyance should be void ; and the debtor might enter, and 

have his former estate. But if default was made in payment of Kjghiy't case, 

the money on the day appointed, then the lands became abso* Tigris. cV.' 

lately vested in the creditor, fiieed fipom the condition. And all 

the maxims of the commod law respecting the breach of a con^ 

dition were strictly applied to this kind of conveyance. 

6. This mode of pledging lands was attended with great in* 
eonvenienees. If the money was not paid on the very day 
named in the deed, the lands were absolutely forfeited; nor 
would any subsequent tender of the money avail the creditor, 
although the estate mortgaged were of much greater value than 
the sum borrowed. 

6* Notwithstanding the obvious injustice of this doctrine, the 
courts of common law would not allow of the smallest degree of 
liberality in the constmction of these kind of conditions. For in Goodaii's ease, 
the only two cases reported by Lord Coke respecting mortgages, vvade'i case 
the Judges appear to have held that an estate mortgaged was ab- ^^' i^^* 

toL. It. y 
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solutely forfeited and lost, if the condition was not really and 
bon&Jide performed. 
Interposition of 7. The doctrine adopted by the courts of common law re- 

the Court of . , . ,. i • -^ i- ^t • 

Chancery. specting mortgages bemg totally contrary to the spirit of this 

species of contract, and to the principles of justice, subjecting 
those who borrowed money on the security of their lands to the 
total loss of them, by the non-performance of the condition ; the 
Court of Chancery was induced to interpose, and by an equitable 
and liberal construction to mitigate the rigour of the common 
law. 

8. It was obvious that lands mortgaged were only meant to 
become a security for the payment of what was borrowed ; as it 
never could be the intention of a person who mortgaged his 
lands, that a large estate should become the absolute property of 
a creditor, if a sum of money, much inferior to the value of such 
estate, was not paid on the day appointed. The Court of Chan- 
cery therefore resolved that a condition of this kind was in the 
nature of a penalty, against which equity ought to relieve ; that 
all the creditor could in justice and conscience be entitled to, was 
his principal, interest, and costs ; and established it as a ruling 
maxim, that although the condition was not strictly performed, 
by which the estate was forfeited at law, yet if the debtor paid 
the money borrowed, and interest, within a reasonable time, he 
should be entitled to call on the creditor for a reconveyance of 
his lands. 

9. This right acquired the name of an equity of redemption : 
1 Cha. Ca. 219. but it is not ascertained when it was first allowed. Lord Hale is 

reported to have said, that in 14 Rich. 2. the Parliament refused 
to admit of an equity of redemption. This appears to be a mis- 
take ; for in the case alluded to by Lord Hale, and of which he 
Rot. Pari. Vol. has stated a part in his History of the Common Law, ch. 3. the 
HI. p. 268. mortgagor asserted that he had paid the money, and prayed to 

have his lands again. Nor did the idea of an equity of redemp- 
tion exist for some centuries after : for although Tothill has men- 
tioned a case in 37 Eliz., where a mortgagor had a decree in 
Chancery for a reconveyance of lands mortgaged, yet no mention 
is made by Lord Coke of an equity of redemption ; from which 
it may be presumed that it was not then generally known. It 
is however probable that this doctrine was introduced in the 
reign of James L, when the Court of Chancery had established 
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its equitable jurisdiction. And in the first year of Charles I. Emanuel Coll. 
there is a case in which this right is supported as a thing of i cha. Rep. lo. 
course. 

10. After the allowance of an equity of redemption, there still 
remained some legal scruples, which subjected the mortgagor to 
great inconveniences. It was conceived that where the condition 
was not strictly performed by the payment of the money on the 
day mentioned in the conveyance, the lands became liable to all 
the legal charges of the mortgagee; to the dower of his wife, to Nm^v- Preston, 

__, 11 111 111 v^ro. C/ar* 1"0. 

forfeiture, and escheat ; and that the mortgagor could have no Treat, of Eq. 
relief against those who came in, in the post. But the Court of 
Chancery, as it increased in power, has set this matter right ; 
and has established a redemption, not only against the tenant in 
dower, and all those who claim under the mortgagee ; but also 
against the lord by escheat, and all others who come in, in the 
post ; because in equity the payment of the money puts the mort- 
gagor in statu qtto ; since the lands were originally conveyed as 
a security only for the money borrowed. 

. 11. A mortgage may therefore be described to be a con- 
veyance of lands by a debtor to his creditor, as a pledge or 
security for the repayment of a sum of money borrowed ; with a 
proviso that such conveyance shall be void on payment of the 
money borrowed, with interest, on a certain day ; and in all 
mortgages, although the money be not paid at the time ap- 
pointed, by which the conveyance of the lands becomes absolute 
at law, yet the mortgagor has still an equity of redemption ; 
that is, a right in equity, on payment of the principal, interest, 
and costs, within a reasonable time, to call for a reconveyance 
of his lands. 

12. It was formerly a practice to make a mortgage by an Forrest. R«p. 
abs<dute conveyance ; with a defeazance or clause of redemption 

in a separate deed. Lord Talbot has said that this was a wrong 
way, and to him always appeared with a face of fraud ; for the 
defeazance might be lost, and then an absolute conveyance set 
up : he would discourage the practice as much as possible. And Baker v. Wind, 
Lord Hardwicke has said, that wherever the court finds a clause 
of redemption in a separate deed, it adheres to it strictly to pre- 
vent the equity of redemption from being entangled, to the pre- 
judice of the mortgagor. 

13. The Court of Chancery having thus extended its pro- 

p 2 
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tectioQ to the mortgagor, by allowing him to redeem his estate 
after it was forfeited at law, it also gave the mortgagee a right, 
in a reasonable time after forfeiture, to call on the mortgagor for 
payment of his money, or else to be for ever foreclosed or ex- 
cluded from any further equity of redemption. 

14. As money borrowed on mortgage is seldom paid on the 
day appointed, mortgages are now become entirely subject to 
the Court of Chancery, where it is an established rule that the 
mortgagee holds the estate merely as a pledge or security for the 
repayment of his money, therefore a mortgage is considered in 
equity ai personal estate . The mortgagor is held to be the real 
owner of the land, the debt being esteemed the principal, and 
the land the accessory. Whenever the debt is discharged, the 
' interest of the mortgagee in the land determines of course ; and 
I he is looked on in equity as a trustee only for the mortgagor. 

16. In all modern mortgages there is a coyenant inserted from 
the mortgagor, for himself, his heirs, executors, and administra- 
tors, to repay the money borrowed, with interest ; which creates 
a personal contract between the mortgagor and the mortgagee, 
for the payment of the money. 

Mortgages in jg^ Mortffases are of two sorts! either the lands arecon^ 

fee or for yean. -o o 

yeyed to the mortgagee and his heirs in fee simple, with a 
proviso, that if the mortgagor pays the money borrowed on a 
certain day, the mortgagee will leconvey the lands ; or else the 
lands are conveyed to the mortgagee, his executors, adminis- 
trators, and assigns, for a long term of years ; with a proviso^ 
that if the money borrowed is repaid on a cei*tain day, the term 
shall cease, and become void. 

17. In the case of mortgages for terms of years, if the money 
is not paid on the day appointed, the estate becomes absolutely 
vested, at law, in the mortgagee, for the residue of the term. 
And although a court of equity allows the mortgagor to redeem 
within a reasonable time, by paying the principal, interest and 
costs, yet such payment only gives the mortgagor an equitable 
right to the term. 

^.'Jj^iT--' V ^ ^^* Mortgages for years are attended with this adyantage, 
^^ /^/ 7r ^^^^ ^^ ^^^ death of the mortgagee, the term and the right to 
r ^^ ^ ^ p'^A^tJl r^eive the mortgage debt vest in the same person, whereas in 
4it,^ 'i-tt^f £c^,sU^ the case of a mortgage in fee the estate, on the death of the 
^vCu^i^ Ui.c^^^'L mortgagee, goes to bis heir or devisee; and the money is pay- 
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able to bb executor or admiDistrtior. This- produces a separation 
of rights, that is often attended with great inoonveniences, both 
to the mortgagor and the representatives of the mortgagee. On 
the other hand, in the case of mortgages for years, there is this ^ 

defect, that if the right of redemption is abandoned or foreclosed, 
the mortgagee, or his personal representattyes^ will only be en- 
titled to the term. To guard against this, it has been thought 
advisable, in some cases, to make the mortgagor covenant that, 
on nonpayment of the money, he will not only confirm the term, 
but also convey the freehold and inheritance to the mortgagee, 
or aa he shall appoint, discharged from all right of redemption. 

19. There is another kind of mortg^e, where the proviso for Welsh mort- 
fedemptton does not oblige the mortgagor to pay the money on ^^* 

^ a particular day^ but allows him to do it at any indefinite time. 
This is called a Welsh mortgage, in which tf^ere is a perpetual Infrared, 
right of redemption. 

20. Legal mortgages are made by a transfer of the legal estate Equitable 
to the mortgagee, by a regular conveyance. But an agreement "^'^^^ 

in writing to transfer an estate as a security for the repayment of Edge v. Worth- 
a sum of money borrowed, or even a deposit of the title deeds of fl^n, 
an estate, as a secuiity, will create what is called an equitable ^^^'^^7'?'' 
mortgage. And Lord Eldon has held that an equitable lieu may Exparte 
be obtained on a copyhold estate by a deposit of the copy of 19 v«.'202. 
court roll. "• ^^ 

2L When the Court of Chancery assumed a jurisdiction over ah restraints on 
mortgages, it became an established rule there, that every con- J^iil"'*^^" *** 
veyance of a real estate, for the purpose of securing the repay- 
ment of a sum of money, should be considered as a mortgage : 
that all restraints imposed upcA the equity of redemption should 
be relieved against; being in fact terms extorted from the 
necessities of the borrower, and tending to usury and oppression. \ 
The right of redemption is therefore considered in equity as in- 
separably incident to a mortgage, and cannot be restrained by 
any clause or agreement whatever ; it being a rule there, that 
what was once a mortgage, must always continue to be a 
moi 



22. Thus a proviso to redeem, during the life of the mortgagor Jason v. Eyres, 
only, was hekl void ; and it was decreed that the heir of the %^^!^^J^. 
mortgagor should notwithstanding redeem. 

23. So where the right of redemption was restrained to the infra, c. 3. 
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mortgagor himself, or the heirs of his body, it was held void ; 
and a jointress was allowed to redeem. 

24. Lands were mortgaged^ with a special clause, that if the 
mortgagor^ or the heirs male of his body, should pay the money 
borrowed, they might re-enter ; and the mortgagor agreed that 
no one but himself, or the heirs male of his body, should be 
admitted to redeem. The mortgagor having died without issue, 
the plaintiff, being a jointress of part of the lands, brought her 
bill to redeem the mortgage. 

It was insisted for her, — 1. That restrictions of redemption in 
mortgages had always been discouraged, as it would be a thing 
of mischievous consequence should they prevail; for then it 
would become a common practice, and a trade amongst scriveners, 
to fetter mortgagors, so as to make it impracticable for them to 
redeem, according to the precise letter of the agreement. 2. It 
was a maxim in Chancery that an estate cannot at one time be a 
mortgage, and at another time cease to be so, by one and the 
same deed : and a mortgage can no more be irredeemable tlian 
a distress for a rent-charge irrepleviable. 

After long debate, the Lord Keeper decreed that the mortgage 
should be redeemed ; the rather because the defendant had a 
covenant for repayment of his mortgage money. 

25. Where lands are mortgaged, no agreement made at the 
time, that in case the money is not paid on a particular day the 
conveyance shall become absolute, will be allowed- in Chancery. 

26. A person seised of lands worth QOOLper ann. mortgaged the 
same for 250/., and executed a deed for the absolute conveyance 
of them to the mortgagee, if the money was not paid at the end 
of seven years. The Master of the Rolls, assisted by Mr. Justice 
Hyde, decreed a redemption ; for the mortgagee's fether having 
exhibited a bill against the mortgagor for the land, or the money, 
made it evident that it was a mortgage ; therefore no agreement 
could take away the right of redemption. 

27. An agreement that in case money lent on mortgage is not 
paid on the day appointed, then that upon payment of a further 
sum by the mortgagee the conveyance shall become absolute, 
will not be allowed. 

28. A person mortgaged his estate for 200/., and at the same 
time entered into a bond conditioned that if the 200/. and in- 
terest was not paid at the day, then if the mortgagee should pay 
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the mortgagor the further sum of 78/. in full for the purchase of 
the premises, within ten days after, the bond should be void^ or 
else should stand in full force. The mortgagor died before 
the mortgage became forfeited^ leaving his son an infant ; and 
the 200/. not being paid at the day, the mortgagee paid the 78/. 
The son of the mortgagor brought his bill to redeem. The de- 
fendant, by his answer^ insisted that it was an absolute pur- 
chase : but the Court decreed a redemption. 

29. The defendant Ward lent 16,000/. to one Neale on mort- Jennings v. 
gage, to carry on his buildings ; and in another deed, executed at 520! ' 
the same time, he took a covenant from Neale that he would 
convey to him, if he thought fit, ground rents to the value of 
16,000/., at the rate of twenty years* purchase. The bill being 

to redeem, the defen<]ant insisted on that agreement. The 
Master of the Rolls decreed a redemption, on payment of prin- 
cipal, interest, and costs, without regard to that agreement, 
setting it aside as unconscionable ; for a man shall not have 
interest for his money, and a collateral advantage besides 
for the loan of it ; or clog the redemption with any bye agi*ee- 
ment. 

30. No subsequent agreement entered into by the creditors 
and assignees of a mortgage, to restrain the right of redemption 
to a particular period, will be deemed valid in equity. 

31. A person having made a mortgage, and the equity of re- ^^^oi^ »* 
demption being subject to the payment of several debts, the i Vern.'i38. 
mortgagee exhibited his bill against the mortgagor, and all the 
creditors, that they should redeem, or be foreclosed. Greaves, 

who was one of the defendants, and also a creditor, paid the 
mortgage money with the consent of the other creditors ; and 
agreed with them, that if they would pay the money advanced 
by him, at a further day, they should redeem ; otherwise that 
he should have the lands absolutely. The creditors failed to pay 
the money at the time agreed on ; Greaves enjoyed the lands for 
twenty years, after which the creditors exhibited their bill to 
redeem. 

The Lord Keeper decreed a redemption, because those lands, Spurgion r. 
by the new agreement, became a mortgage, in respect of the other 55, ^^^* ^^ 
creditors, in the hands of the defendant; in regard of the trust England v. 

' ° Codnngton, 

and confidence which they had in the defendant, being all credi- Id. 169. 
tors alike; and principally because the mortgagee had assigned 
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to Greaves his mortgage oofy, bo4 tJlie beneit off tbe decree ftir 
fbredogiiig tbe redemptioo. 

32* A distioctioa has been made by tbe Court of Cbaooery 
betweeoL oontracts originally founded upoo lending and bocrofr- 
ing money, witb an agveemeal for a purchase in a certain erent ; 
.and cases where, after a mortgage, a new agieement has been 
entered into, and wecntod by the parties* for an idwolale fmr- 
chase; although theio be a subseqaeot dedarsAioii that tl« 
mortgagor may have his estate upon paymeRl of prianpal, in- 
terest, and coats ; or where a releaee of the equity of redemptioD 
is given with a collateral agreement to reconvey upon payment 
of the purchase VKmey ; for in these oases it has been held that 
no repnrehase shall be bad^ unless upon a striet performaiuaa of 
the conditiona stipulated. 

23. A«, being a joiatrteaap^t with B, her sister, mads an 
abaalute conveyance to C. in fee for 104^, which was admitted 
to be inteoded only as a mortgagee Some time slier, in 17(H^ 
those, deeds were canoeJAed ; aad theu A^ ia eonsideratMiii of 
184/.» including the 104/«, paid by C.^ conveyed tbe estate ut 
supra, but with a further covenant, not to agree to any partitien 
without C.'a conseat B« was in possession tiU 1710, when C, 
ejecting her oat of her moiety, enjoyed it quietly tiU 1726, at 
which time A. brought a bill for redemption, to which C. pleaded 
himself an absolute purchaser : the receipts givea for the money 
mentioned it to be pitfchase money. Ia 1710 there was an 
agreement that A. might have the estate again if desired, on 
payment of principal* interest,^ and chaiges. The oaaea was first 
beard before the Master of the RoUs, who dismissed the bill : 
afterwards it came on before Lord Talbot, who observed the 
case was very dark. The first deed was admitted to be a moxtn 
gage ;. the second was mede in the same muuier^ excepting the 
covenant respecting the partition, whieh was the darkest part of 
the case ; for to suppose that it wm an absolute conveyance, 
and to take a covenant from one who had nothing to do with 
the estate, made both the covenant and parties vague and ridi^ 
culous ; but that it would be equally so* if tbe deed was sup- 
posed to be an actual conveyance i so that it was of no great 
weighty and ought to be laid out of tbe question. That he 
was inclined upon tbe whole to think the ccAveyattce in 1 708 
was at first an absolute conveyance ; the agreement in 1710 for 
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the repttfcluyw thewed it was not ledeemable at first; the 
aoquieacence of ttzteen yean upon C's poopofloioa was stroi^ 
evideoM of it. The decfae was aifirmed upon tho eireoiastaDcss 
of the ca«e. 

34* Laodi in Wales were mortgaged for 4002. Aftorwaids, ^'^^^ 
oettber |>riDcipal nor intereat being paid at the time limited^ the 2* Ab. £q.695. 
mortgagee btoaght an ejeotinent, got possession of tlie premisesi 
and then obtained a telease of the equity of redemption from 
the mortgagor upon payment of 360/, more. A note was given 
at the time of executing the lease, that the releasee^ on payment 
of the 760^, and all chsjrgea of lapaits, within a year by the 
Teleasor* would sell and convey to him the premises. PaymcAt 
baying bean neglected for sixtoen yenrs^ redemption was not 
allowed, the note being considered as an original agreement 
between the parties to aell and convey the premises upon the 
ternm therein meatioaied : but not that the releasor should he at 
liberty to redeem the same* The decraa was affirmed by the 5 Bro. Pvi. 
House of Lords. ^ 

3£w Where money is lent by one relation to another, with a 
provisn that if it be not repaid on a certain day, the land shall 
be settled in a particular manner^ for the benefit of the family ; 
a court of equity will not decree a redemption. 

36. A., in consideration of 1000/., made an absolute convey- Bonbam v. 
ance to B. of the reversion of certain lands^ after twa lives^ a Vm^364. 
which at that time were worth little more. By another deed of ^ ^^ ^' ^^^* 
the same date^ the lands were made redeemable at any time 

during the life of the grantor onlyji on payment of 1000/. and 
interest A* died, not having paid the money : it was held by 
Lord Nottiftghami that his heir might redeem, notwithstanding 
thia restrictive clause; and that it was a rule^ once a norigageg, 
^Jway$ a morigage ; that B. might have compelled A. to redeem 
in bis lifetime^ or have foreclosed hinu But, on a rehearing,, 
liord Keeper North reversed the decree^ on the circumstances of 
the ease ; for it appeared by proof> that A. had a kindnesafor B.,, 
and that he had manied his kinswoman, which made it in the 
nature of a mamage settlement He likewise held that B. could 
not have compelled A. tn redeem during hia life; which made it 
the more strong. 

37. A., seised of a copyhold in fee» surrendered it upon his King «. Brom- 
marriage to the use of himaelf and hia wife, in special tail* re* 5^.^ ^^' ^' 
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Tiisbiirg.tr. 41. King James I., by his letters patent under the ami aeal, 

Par. Ca. 255. gnuateo diTen hiias to John King and John Bingley, and tfieir 

aasigna^ (or 116 years, at a certain yearly rent. The reaidne of 
this tarm became vested in John Taaboi^. King Charles L, by 
letters patent, gnnted the same premises to Sir Manrice Eastaca 
and his heirs, at a like rent^ but withoat reciting or taking any 
notioe of the term of 1 10 years* Sir Maurice, by his will, deviaed 
the premises inter alia to his nephew. Sir John Eustace, in fea 
The piemises being only of the dear yearly value of 200L, Sir 
Jolui Eoalace, m oonsideratioo of 300i. paid him by John Taa- 
bnrg, by lease and i^leasCi in May 1681, conveyed the same to 
Charles Tasburg and his heirs, in trust for John Tasbvrg. In 
ihe release there was a proviso to the following efiect, viz* that if 
Sir John Eustace, his heirs, executors, or administrators, should 
pay to Charles Tasburg, his executors, administrators, or assigns, 
at the end of five years, the sum of 200L with fiiH interest for 
the same, at 10 per cent, according to the custom of Ireland, 
then it should be lawful to him and his heirs to re-enter, and the 
same to repossess and enjoy as in his former right* But if 
Sir John, his hars^ executors, or administrators, should fiul m 
payment of the money with interest, at Ae time limited, then 
the estate of the said Charles Tasburg should be absolute and 
indefeasible, as well in equity as in law ; that Sir John, bia heirs 
and assigns, shoidd, on failure of payment as aforasaid, be for 
ever debarred from all right and relief in equity, against the 
tenor of the said release j and Sir John did thereby, for himself 
and his heirs, release unto Charles Tasburg, his beics and 
assigns, for ever, all his right in equity to redeem the premises, 
in case of failure of payment as aforesaid. There was no cove- 
nant in the deed on the part of the grantor to repay the 2001. or 
the interest thereof, as is usual in Hsortgages. 

The five years mentioned in the proviso being elapsed, and no 
part of the 200/. or the interest having been paid, John Tasburg, 
having na remedy at law to compel the payment, the estate 
being only a reversion expectant upon the determination of a 
term, of which there were then forty-three years unexpired, ex- 
hibited a bill against Sir John Eustace in the Court of Chancery 
of Ireland, in the name of Charles Tasburg, setting forth the 
nature of the conveyance, and praying payment at a certain 
day, or that the conditional estate of Charles Tasburg in the 
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premises, in case it should be adjudged to be a defeasible or 
redeemable estate, should be made absolute to him and his heirs : 
in that case, that Sir John Eustace might be foreclosed of all 
right or equity of redemption of the premises, and might make 
farther absolute conyeyances and assurances to the said Charles 
Tasbnrg, according to the tenor and true meaning of the indentures 
of lease and release. Sir John being served with a subposna to 
answer this bill, stood out all process of contempt to a sequestra- 
tion ; and never having put in his answer, a decree was made 
that he should be foreclosed, unless the principal, interest, and 
costs, were paid on the 11th December, 1689. Sir John Eustace 
lived till the year 1706, when he died without issue; and never 
took any step to impeach the decree, or to seek redemption, but 
acquiesced under it for eighteen years. 

Henry Tasbnrg succeeded to this estate on the death of his 
Aither John in 1691, and entered thereupon; but the value of 
lands in Ireland having risen considerably, a bill was exhibited 
in the Court of Chancery there, in 1723, by the co-heirs of Sir 
John Eustace, alleging that the decree of foreclosure was ob* 
tained by surprise, fraud, and imposition ; and praying it might 
be reversed. 

Henry Tasbnrg put in a plea and an answer to this bill, insist- 
ing on his title, pleading the lease and release in 1681, the decree 
of foreclosure, the great length of time, and acquiescence under 
the decree. 

It was decreed, that upon the plaintiffs paying the principal, 
interest, and costs due, they should recover the lands. 

Upon an appeal, in 1733, to the House of Lords of England, 
it was insisted on behalf of Tasbnrg, that there ought to be 
no redemption upon any terms whatever, it being expressly 
agreed by the release, that if the money was not paid within 
five years, the estate should be irredeemable. It ought, there- 
fore, to be considered as a conditional purchase, and the rather, 
because there was no covenant on the part of Sir John Eustace 
to pay the money : that as the appellant Tasburg, or those under 
whom he claimed, could not compel payment, it ought not to 
have been decreed a mortgage ; for in cases of mortgages the 
remedy should be reciprocal, consequently no equity of re- 
demption could arise or spring from the condition contained 
in the release ; for the supposed pledge was only m revetsion sk- 
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pectant on a long tenn for yean, whereof no less than forty-three 
were then to come, daring which time it could yield no manner 
of fruit or profit ; and, in reality, the 200/. was more than suffi- 
cient consideration for the absotute purchase of the reversion, 
as lands were usually sold in Ireland at that time, and for near 
twenty years after : that the decree of 1688 ought to be binding 
on Sir John Eustace, and upon the respondents, as deriving 
under him; and ought not, at such a distance of time, to be 
impeached or altered. 

On behalf of the respondents it was said, that the nature 
of the transaction, and the yery deeds themselves, evidently 
shewed that they were originally intended as a mortgage, 
not as a purchase. It was plain that John Tasburg un- 
derstood them so to be, by bringing his bill of foreclosure. 
That courts of equity had, on all occasions, relieved against 
restraints imposed upon the equity of redemption ; had ad- 
mitted the mortgagor to redeem, notwithstanding the expira- 
tion of the time limited by the parties for that purpose ; and 
had always considered clauses of this nature as terms extorted 
from the necessities of the borrower, tending to usury and 
^ier 0. oppression. Nor could any case be more proper for relief than 

19 Ves.413. this, where the redeemable interest did not commence in pos- 
session till 1724, and where the mortgagee was attempting to 
gain an estate of 900/. per annum for so small a. consideration 
as 200/. The decree was reversed. 
A power of sale 42. A power may be given to a mortgagee, in case the 
sTmortg^eeT money borrowed be not paid at the time stipulated, to sell the 

estate absolutely, which will be supported in equity. 
Croft V. Powell, 43, A conveyance of lands was made by lease and release by 

A. to B. and his heirs ; by a defeazance, bearing date with the 
release, it was agreed, that if A. repaid 1000/., 8cc. borrowed of 
B., and two other sums borrowed of other persons, which B. 
had taken upon himself to pay off within a year, then B. should 
reconvey to him : if he failed to pay the money within the year, 
then B. should mortgage or absolutely sell the lands, free from 
redemption ; and out of the money raised by such mortgage or 
sale, pay the said 1000/., &c. with interest, and be accountable 
for the overplus to A. and his heirs. The money not being paid 
at the time stipulated, B. agreed to convey the estate for a cer- 
tain sum of money. In the agreement, and also in the convey- 
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ance^ an exception was made, in which the defeazance was 
mentioned. 

The Court said, the mortgagor might have redeemed at any 
time, while the estate continued in B. ; and though B. had a 
power, on non-payment within the year, to mortgage or sell, in 
order to raise the money lent, and to be accountable for the 
overplus, it was not then to be considered what he might have 
doncj but what he had done. It was evident that it was not B.'s 
intention to convey an absolute and indefeasible estate, for he 
had not conveyed it absolutely, and free from the equity of 
redemption, but had insisted upon having the defeazance in- 
serted. 

It is clear, from the above statement, that the Court admitted 
the validity of the power of sale ; and the same doctrine was 
fully assented to in the following case. 

44. A morteage of leaseholds was made to a trustee in 1798, Clay «. sharpe, 
with the usual power of redemption. It was agreed, that if Mich!i8a2. 
default should be made in payment of the money, the trustee ^*^* ^ . 
might sell the estate, pay off the mortgage money, and give the 6th ed. App. 
residue to the mortgagor. Default was made in payment of the Coixlerv.Mor- 
money. The trustee sold the estate by public auction. The |JJ' AnonT 
purchaser required the concurrence of the mortgagor who 6 Mad. & Geld, 
refused to join, insisting that the sale was made without his 

consent, and at an undervalue ; upon which the purchaser filed 
a bill against the trustee and the mortgagor, who afterwards 
becoming a bankrupt, he filed a supplemental bill against his 
assignees. Upon the hearing of the cause, the Court dismissed 
the bill as against the mortgagor and bis assignees, with costs ; 
and decreed a specific performance against the trustee and his 
cestui que trust, 

45. [Where a mortgage deed with a power of sale, provided Wright v. Rosa, 
that the surplus arising from such sale was to be paid to the 323. * 
mortgagor, his executors or administrators. It was in a late case 

decided that if the estate had been sold in the lifetime of the 
mortgagor the surplus monies would have been personal estate, 
but the estate not being sold at the mortgagor's death the 
equity of redemption descended to his heir, and that he was 
entitled to the surplus arising from the sale.] 
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Section L 



Upon the execution of the conyeyance by which a mortgage is 
created, the legal freehold and inheritance, or the legal estate 
for the term of years created by the mortgage, becomes imme- 
diately Tested in the mortgagee. As, however, the actual pos- 
session of the lands is scarcely ever given to the mortgagee ; but, 
on the contrary, a clause is usually inserted in the mortgage 
deed, that until default is made in payment of the mortgage 
money and the interest, the mortgagor shall retain the posses- 
sion and receive the rents ; he becomes in most respects tenant 
at will to the mortgagee. And it is said that where there is a 
proviso that the mortgagor shall continue in possession, for the 
number of years given for repayment of the mortgage money, he 
will dien be tenant for years to the mortgagee, (a) 



(a) [In Partridge v Bere, 8 Bar. & Aid. 604, and Hall «. Sirteat, lb. 61 6» it was 
held that a tenancy of some sort snbsisted between the mortgagor in posaession, and the 
mortgagee. In Doe «• Bfaisey» 8 Bar. U Cres. 767. Lord Tenterden obaerred, the 
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2. It was rormerly doubted whether an assignment by a mort- Sotrtie v. 
gagee alone did not operate so as to make the mortgagor's con- y sa£."345. 
tinuiug in possession, under the above clause, a disseisin or ^ ^^* ^^'^* 
divesting of the term, and turn it to a right ; for if it did, the 
assignee could not assign it over, without making an entry, or 
obtaining the concurrence of the mortgagor. But it was held by 

Lord Holt that the mortgagor's continuing in possession would 
not haye this effect And Chief Justice Eyre said, that the Comb. 249. 
covenant to suffer the mortgagor to continue in possession 
governed all the subsequent assignments. For that covenant 
being that the mortgagor should hold till default of payment^ it 
created a tenancy at will upon all the mesne assignments. 

3. The doctrine that the diortgagor is tenant at will to the i^oug. R. 279. 
mortgagee has been discussed in some modern cases, in which it 378—382. ^* 
is shewn that though some of the qualities of a tenancy at will 

subsist between a mortgagor and mortgagee, yet in others they 
differ. For it is now established that a mortgagee may by eject- 
ment, without six months' notice, recover against the mortgagor Tit. 9. c. i. 
or his tenant ; in which respect the estate of a mortgagor is in- 
ferior to that of a tenant at will. 

4. A mortgagor in possession cannot commit waste: if he does, C«oDot com- 
the Court of Chancery will grant an injunction to restrain him ; 3 AtL723. 
because it is neither just nor equitable that a mortgagor should g y^ 105^^' 
in any way prejudice or diminish the value of the estate mort- 5 Mad. 422. 
gaged. 

6. A mortgagor in possession cannot make a lease to bind the Nor make 
mortgagee : — 1 . Because^ being only quasi tenant at will, a lease ^""^ 
made by him would operate as a determination of his estate. 
2. Because the mortgagor can do no act tending to diminish the Tit. 9. 
security of the mortgagee. So that where a mortgagor makes a 
lease, the mortgagee may consider the lessee as a trespasser ; 
and is not under the necessity of giving him six months' notice 
to quit. 

moftgagor ia not in the situation of a tenant at all, or at all events, he is not more than 
tenant at suflerance ; but in a peculiar character, and liable to be treated as tenant or as 
trespasser at the option of the mortgagee. In Doe v. Giles, 5 Bing. 431 , it was decreed 
that where the mortgagor remained in possession, and the money was not repaid on the 
day stipulated, the mortgagee who had a power of entry and sale on non-payment, might 
eject a mortgagor without notice to quit or demand of possession. See stat. 3 & 4 Will. 4. 
c. 27. 8. 7.] 

VOL. 11. G 
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Keech o. Hall^ 6. An ejectment was brought for a warebouse in the city of 
°"^' ' London, by a mortgagee, against a lessee under a lease in writing, 
for seven years ; made by the mortgagor, after the date of the 
mortgage. The lease was at rack-rent ; the mortgagee had no 
notice of the lease, nor the lessee of the mortgage. Lord Mans- 
field said, the question for the Court to decide was, whether by 
the agreement understood between mortgagors and mortgagees 
— which was, that the latter should receive interest, t^A the 
former keep possession — the mortgagee had given an imfdied 
authority to let from year to year at a rack-rent ; or whether be 
might not treat the defendant as a trespasser, disseisor, or wrong 
doer. No case had been cited where the question had been agi* 
tated^ much less decided. Wher^ the lease was not a beneficial 
one, it was for the interest of the mortgagee to continue the 
tenant ; and where it was, the tenant might put himself in the 
place of the mortgagor, and either redeem himsdf, or get a friend 
to do it. The idea that the question might be more proper for a 
court of equity went upon a mistake. It emphatically beloi^ged 
to a court of law, in opposition to a court of equity 3 for a lessee 
at a rack-rent was a purchaser for a valuable consideration ; 
and in every case between purchasers for a valuable consideration 
a court of equity must follow, not lead, the law. On full conside- 
ration the Court was clearly of opinion that there was no infer- 
ence of fraud or consent against the mortgagee, to prevent him 
from considering the lessee as a wrong doer. It was rightly ad- 
mitted, that if the mortgagee had encouraged the tenant to lay 
out money, he coukl not maintain this action; but here the 
question turned upon the agreement between the mortgagor and 
mortgagee. When the mortgagor was left in possession, the 
true inference to be drown was an agreement that he should 
possess the premises at wiU, in the strictest senses and therefore 
no notice was ever given him to quit ; and he was not even en- 
titled to reap the crop, as other tenants at will were, because all 
was liable to the debt, on payment of which the mortgagee's 
title ceased. The mortgagor had no power, expressed or implied, 
to let leases, not subject to every circumstance of the raortgi^e^ 
If by implication the mortgagor had such a power, it must go to 
a great extent — to leases where a fine was taken on a renewal 
for lives. The tenant stood exactly in the situation of the mort- 
gagor. The possession of the mortgagor could not be considered 
as holding out a false appearance : it did not induce a belief that 
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•there was no mortgage, for it wan thd nature of the transaction 
that the mortgagor sfaonld continue in possession. Whoever 
wanted to be seeare when he lock a lease, should inquire after 
and azaame the title deeds. In practice indeed, especially in 
great estates, that was not often done, because the tenant relied 
on the honour of his landlord : but wheneyer one of two innocent 
persons must be a loser, the rule was, qui prior in tempore potior 
nt in Jure* If one must suffer, it was he who had not used due 
diligence in looking into the title. Judgment was given for the 
plaintiff. 

7. In a subsequent case it was resolved that an ejectment Thaoderv. 
might be brought by the assignee of a mortgagee, without giving 3 ^^^^ 449. 
notice to quit, against one who was let into possession as tenant 
hom year to year, by the mortgagor, after the mortgage made to 
the original mortgagee, bot before assignment of it to the plain- 
tiff's lesson 

80 It should, however, be observed that a tease of this 
kind is good against the mortgagor and his heirs, and also 
.^ainet all strangers ; and will entitle the lessee to the redeem 
the mortgage. 

9. A mortgagor in. possession could not bar the mortgagee by Nor bar the 
a fine and nonclaim (c), of which the reason will be given in Title ^"^^ ^^ 

XXXV. Une. Ch. 14. a. 84-5. 

10. Where the money borrowed ott a. mortgage is not paid on After forfeiture 
the day specrfied in the deed, the mortgage is forfeited at law ; JfJXSjl^. 
and the estate of the mortgagor becomes an equity of redemp- 

tiov, of which an account will be given in the next Chapter. 

IL It has been stated that apon the execntion of a mortgage The mortgtgee 
deed, the mortgagee becomes seised of the legal estate ; and may J^^ ^^ 
enter into possesaion, unless prevented by the expitsss termsf of 
tbe contract But kk equity the lands mortgaged are considered 
as a pledge only in hi» hands for securing the repayment of the 
money borrowed. And as long as the right of redemptioD exists. Ante, c 1 . 1. 10. 
the mortgagee is considered merely as a trustee ibr the mortr 
gagor f so that none of kk charges or incumbrances attach on 
the estate^ 

12. Where the interest is not paid^ the moitgagee becomes Doe v. Roe, 
entitled to the possession of the lands, and may bring an eject- 4 v^°io^^^* 

7ib.489. ' 
3 Ves. &c B. 15. 
(e) [Abolidied Aom the SUt of Deeember, 1833; Stall 3 & 4 Will. 4. c. 74.] 13 ib. 560. 

G 2 
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9 Ves. 36. ment for the recovery of them. But by the statute 7 Geo. 2. 
3 Mad.T&. ' ^* ^^' ^^ ^^ enacted that where an ejectment is brought by a 
\^'d^'^"^.^^' ^o'^g^g^j ^^^ ^o suit is then depending in equity respecting 
Wigrain, the forcclosurc or redemption of the mortgage, the mortgagor's 

tendering the principal, interest, and costs in Court, shall be 
deemed a full satisfaction; and the Court may compel the mort- 
gagee to reconyey the premises. 
Entitled to rent 13. The mortgagee may, upon nonpayment of the interest, 

give notice of the mortgage to the tenants or occupiers of the 

lands mortgaged ; and thereby acquires a right to the rents then 

in arrear» as well as to what accrues after. 

Moss v. 14. One Harrison, being seised in fee, demised certain lands 

Doug. 279. in 1772 to Moss the plaintiff for twenty years, reserving rent ; 

1 rerm R.384. ^^j afterwards mortgaged the same lands to the defendant Gral- 

limore in fee. Moss continued in possession from the date of 
his lease ; and paid his rent regularly to the mortgagor, all but 
28/., which was due on or before November 1778, when the 
mortgagor became a bankrupt, being at the time indebted to the 
mortgagee in more than that sum for interest on the mortgage. 
On the 3rd of January 1779, the mortgagee gave notice to Mobs 
the tenant of the mortage, and demanded the rent then due, 
and afterwards entered and distrained for rent. The question 
was, whether the distress could be justified. 

Lord Mansfield. — ** I think this case, in its consequences, 
very material. It is the case of lands let for years, and after- 
wards mortgaged ; and considerable doubts, in such cases, have 
arisen in respect to the mortgagee, when the tenant ccdludes 
with the mortgagor ; for the lease protecting the ^possession of 
such a tenant, he cannot be turned out by the mortgagee. Of 
late years, the courts have gone so far as to permit the mortgagee 
to proceed by ejectment, if be has given notice to the tenant that 
he does not intend to disturb the possession, but only requires 
the rent to be paid him, and not to the mortgagor. This, how- 
ever, is entangled with difficulties. The question, here is, whe- 
ther the mortgagee was, or was not, entitled to the rent in 
arrear. Before the statute of Queen Anne, attornment was 
necessary, on the principle of notice to the tenant ; but when it 
took place, it certainly had relation back to the grant ; and, like 
other relative acts, they were to be taken together. Thus, livery 
of seisin, though made afterwards, relates to the time of the 
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feoffment. Since the statute, the conveyance is complete with- 
oat attornment : but there is a proyision, that the tenant shall 
not be prejudiced by any act done by him as'holding under the 
grantor, till he has had notice of the deed. Therefore the pay- 
ment of rent before such notice is good. With this protection, 
he is to be considered, by force of the statute, as having attorned 
at the time of the execution of the grant ; and here the tenant 
has suffered no injury. No rent has been demanded, which was 
paid before he knew of the mortgage. He had the rent in 
question still in his hands, and was bound to pay it according to 
the legal title. But having notice from the assignees, and also 
from the mortgagee, he dares to prefer the former, or keeps both 
parties at arms'-length. In the case of executions, it is uni- 
formly held, that if you act after notice, you do it at your peril. 
He did not offer to pay one of the parties on receiving the in- 
demnity. As between the assignees and the mor^agee, let us 
see who is entitled to rent. The assignees stand exactly in the 
case of the bankrupt Now, a mortgagor is not properly tenant 
at will to the mortgagee, for he is not to pay him rent. He is 
only quodam modo. Nothing is more apt to confound than a 
simile. When the court or counsel call a mortgagor a tenant at 
will, it is barely a comparison. He is like a tenant at will. 
The mortgagor receives the rent by a tacit agreement with the 
mortgagee : but the mortgagee may put an end to this agreement 
when he pleases. He has the legal title to the rent ; and the 
tenant, in the present case, cannot be damnified, for the mort- 
gagor can never oblige him to pay over again the rent which has 
been levied by distress. I therefore think the distress well jus- 
tified ; and I consider this remedy as a very proper additional 
advantage to mortgagees, to prevent collusion between the tenant 
and the mortgagor/' 

15. It is a principle of law, that an assignee of a lease is Subject to 
subject to the performance of all the covenants contained in such ^^^"^°^- 
lease. So that were a lease was assigned by way of mortgage, 
the mortgagee would become liable to the covenants in the lease, 
unless a distinction were made between an absolute assignment, 
and one made by way of mortgage. Upon this ground it was 
determined by the Court of King's Bench in 1783, that if a Eaton v. 
leasehold was assigned as a security only for the repayment of a Drag. 457. 
sum of money, the lessor could not sue the mortgagee, as as- 
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signee of all the mortgagor's estate, even after the mortgage was 
forfeited ; unless the mortgagee bad entered into possession. 
But this doctrine has been altered ; and it is now settled that 
when a party takes an assignment of a lease* by way of mort- 
gage, the whole interest passes to him ; and he becomes liable on 
the covenant for payment of rent, though he never occupied, or 
became possessed in fact (d) 

16. Although a mortgagee in fee'in possession has a right at 
law to commit any kind of waste, because he is there considered 
as the absolute owner of the inheritance ; yet he will be restrained 
in equity ; and the Court of Chancery will also decree an account 
to be taken of the trees cut down ; and direct the produce to be 
applied, first in payment of the interest due on the mortage, and 
then in reducing the principal. 

17. If however the security is defective, the Court of Chan* 
eery will not restrain a mortgagee from his legal privileges. 
But the money arising from the sale of timber must be apfdiod 
towards payment of the mortgage. 

18. A mortgagee of a copyhold may pull down ruinous houses, 
and build better ones, to prevent a forfeiture. For the lord has 
a right to say that the tenant shall not let the houses fall, and 
may seize if he does. 

19. A mortgagee in possession cannot make a lease of the 
lands, so as to bind the mortgagor, without an absolute necea* 
sity. For by that means the estate might be greatly injured, by 
the mortgagee's granting improper or beneficial leases. 

20. The plaintiff having mortgaged a house in LondoB to 
Clay the defendant, tendered him the principal sum due and in«* 
terest, which he refusing, exhibited his bill to have a leconvey- 
ance. The defendant answered, that he had made a lease of the 
house for five years, reserving so much yearly rent, with a cove- 
nant, that after the expiration of the five years, the lessee should 
hold it for four years longer ; and that if the plaintiff, the mortr 
gagor, would grant such lease, the defendant would reconvey. 

The Master of the Rolls decreed for the defendant. On aa 
appeal to Lord Macclesfield, it vi^as insisted for the plaintiff^ 
that a mortgagee could not make a lease of a bouse or lands in 

1 (d) To prevent the consequences of the mortgagee's liability as assignee, it is usual 

I in practice to make mortgages of leaseholds by demise, and not by aaaignment, parti- 
cularly if the property consist of buildings. Note by BCr. Cmifie. 
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mortgage, unless there was aa absolateiieceBBity for it, which 
did not appear in this case* The Court* being of that opimoD, 
rereraed the decree, (e) 

21 • A mortgagee of a manor, to which an advowson is appen- Nor present to 

dimt, or of an adyowsoo in gross, cannot, in the case of a vacancy, ^ ''^°^' 
present to the living ; of which the reason will be given in Title 

XXI. Adoowson. Ch. 2. 

22. A fine levied by a mortgagee in possession^ of the mort- Nor bar the 
gaged estate, would not bar die mortgagor or his heirs ; of which fiQe'!!^^^' ^ 
the reason will be given in Title XXXV. Fine. qi,, ^^ 

23. Where a mortgagee in possession of a lease for lives or a renewal of a 
years renews it» he will be considered in equity as a trusted for i!!^f^^^|^^ 
the mortgagor ; who will be entitled to such new lease, on pay- mortgagor. 
mentof the money borrowed ; because such renewal is supposed Maniovei'.Ball, 
to be obtained in consequence of the possession of the original ^ ^^'°'^^* 
lease. But in a case of this kind the mortgagee will be allowed 

to add the fine paid for the renewal to his principal ; and to re- 
ceive interest for it 

24. Where a mortgagee is put into possession of the lands, or Must account 
where he liters after forfeiture, he becomes a steward or bailiiF iVern!^45, 476. 
to the mortgagor, and is therefore subject to account with him ^ ^^- ^^^' 
for the rents and profits of the estate. He is not, however, obliged 

to account according to the value of the lands ; that is, he is not 
bound by any proof the lands were worth so much, unless it can 
likewise be proved that he made so much of them, or might have 
done BO, had it not been for his own wilful default ; as if he 
tamed out a suflBcient tenant, who held it at so much rent, or 
lefused to accept a sufficient tenant, who would have given 
■o much for it. Because it is generally the laches of the mort^ 
gagor that he lets the lands go into the hands of the mortgagee, 

(«) [To the crettUm of a vafid leaw of an estate in mortgage, the concurrence of the 
nmilgagee asd mortgagor U eaieatiaL The mortgagee haying the legal estate dionld 
denisB, and thia moi^gagir alio rilottid demise attd cenSrm. The tent may he naervad 
generally, and the coTenanto from the lessee should be made with the mortgagee and 
also with the mortgagor severally. Sometimes a power is reserved in the mortgage for 
fhe flMJTtgagor to appoint by way of demise, in which case the lease takes effect as an 
appointment of the «se to Ae lessee for the term : in this instance the reservation may 
be genenl, and the covenants shooM be entered into with the mortgagee and also with 
the mortgagor severally, as where the lease operatea as a common law demise. 

If the mortgage is of leaseholds, of course the mortgagor cannot, under a power to 
lease in the mortgage deed, make an under-lease of the legal estate without the concur- 
rence of the mortgagee. 
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by the non-payment of the money; therefore when the mortgagee 
enters, he is only accountable for what he actually receives, and 
is not bound to take the trouble of making the most of another's 
property. 

Sei.Ca.in 26. If the mortgagor proves that the estate was let at a cer* 

tain price, while in the hands of the mortgagee, that will be 
deemed the rate at which it was let the whole time, unless the 
mortgagee shews the contrary. 

1 Vera. 270. 26. If a mortgagee enters upon the estate mortgaged, and 

thereby keeps out other creditors, and yet allows the mortgagor 
to receive the rents and profits ; he will be charged with all the 
profits which he might have made after entry. 

27. Where a mortgagee permits the^mortgagor to make use of 
his incumbrance in keeping out other creditors, he will be subject 
to account for the profits, from the time when the creditors were 
entitled to their remedy. 

Chapman v. 28. A person made a mortgage of his estate, and afterwards 

1 Vera.' 267. became a bankrupt. The assignees brought an ejectment for 

therecovery of the lands comprised in the mortgage. The mort- 
gagee refused to enter, but suffered the bankrupt to fence against 
the assignees, with this mortgage. 

The Lord Keeper said, the mortgagee should be chaiged 
with the profits, from the time when the ejectment was de- 
livered. 

lAb. £q.328. ^^* ^^ ^ mortgagee in possession assigns over his mortgage, 

without the assent of the mortgagor, he is bound to answer for 
the profits, both before and after the assignment; though as- 
signed only for his own debt : for he is under a trust to answer 
the profits of the pledge ; and it is a breach of trust to assign 
such pledge to an insolvent person. 

3 Atk. 518. 30. A mortgagee will not be allowed any thing for his trouble 

in receiving the rents of the estate himself: but if he is obliged 
to employ a bailiff or agent, he will be allowed what he has paid 

2 Atk. 120. to him. And although there be a private agreement between 
10 Ves. 406 ^jjg mortgagor and mortgagee, for an allowance to the mortgagee 

for his trouble in receiving the rents of the estate, yet the Court 
of Chancery will not carry it into execution ; for they will not 
suffer him to receive more than his principal and interest. 

3 Atk 518 31. A mortgagee in possession will be entitled to such ex- 

penses as he is put to in keeping the estate in necessary repair. 
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which be may add to the principal of his debt, with intereat ; 
and if a mortgagee has expended any sum of money in support- 
ing the right of the mortgagor to the estate, where his title has 
been impeached, the mortgagee may add this to the principal of 
his debt, and it shall carry interest. 

32. It is a rule of the Court of Chancery, in directing an ac- 
count between a mortgagor and mor^agee, that wherever the 
gross sum received exceeds the interest, it shall be applied to 

sink the principal. " But this (says Lord Hardwicke) is often ^ Atk. 634. 

attended with great hardships to the mortgagees, where, as in 

this case, the sum was large ; 4000/. principal, and the mortga* 

gee forced to enter upon the estate, and could only satisfy his 

debt by parcels, and is a bailiff to the mortgagor, without salary, 

subject to account : and therefore truly said the Master, he is 

not obliged, for every trifling small exceed of interest, to apply 

it to sink the principal ; nor do I know that the Court has ever 

laid it down as an invariable rule, that the Master must always, 

in taking such accounts, make annual rests." 

33. A mortgagee, either before or after he enters into posses- Ao assignee 
sion, may assign over his mortgage. But in all such cases the ^ what is^ 
assignee is only entitled to what is really due on the mortgage at ^''?^"^* 
the time of the assignment; not to what may appear due on the Waiwyn, 
face of the mortgage. It is, therefore, the universal practice to > • • 
make the mortgagor a party to the assignment ; for otherwise it 

may happen that the mortgagee, having received a part of the 
money, may assign the mortgage, in consideration of the whole 
sum for which it was originally made ; in which case the assignee 
would be defrauded ; as he could only oblige the mortgagor to 
pay him what remained due. 

34. It was held in a subsequent case, that even after an as- Williams v. 
signment of a mortgage, payments to the mortgagee without 4 vm.Jud.389. 
notice must be allowed by the assignee ; though the assign- 
ment of the mortgage (the lands being in Middlesex) was 
registered* 

36* Although the mortgagee enters into possession, yet as A mortgage is 
long as the right of redemption exists, the mortgage is only con- ^"^° ^'^^ 
sidered as personal estate ; the debt being the principal, and the 
land the accessary. And if the mortgagor does not redeem, the Treat of £q. 
personal representatives of the mortgagee will be entitled to 
the land. 
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Ellis V. Giiavu. 36* A mortgage was forfeited, the beir of the mortgagee waitf 
2 Chan. Ca. 50, Jq pooBemoD, and no want of asteta : but as the mortgage money 

was part of the peraooal estate, the heir was decreed to convey 
the lands to the administrator of the mortgagee. 
Att. Gen. v. 37. In a modem case it was lesolyed that lands held originally 

5 Vo! 300. und^ M mortgages passed by a general devise, thoagh no release 

of the equity of redemption appeared ; and that there was na 
equity between the heir or devisee and the personal representa- 
tive, to convert property from the state in which it is found at 
the death of the testator. 
Unleu the in- 38. If, however, it appear to have been the intention of the 
t^on o - mortgagee that it should not go as personal estate, the personal 

representatives will not be entitled to it. 
Noyi V. 39. A testator having a mortgage in fee devised it to his two 

2 Vem.581. daughters and their heirs. One of the daughters dying witl^ 

out issue, her husband and administrator claimed a moiety 
of the lands, as part of bis wife's personal estate; it being 
a mortgage not foreclosed, nor tbe equity of redemption 
released. 

The Court said, that although it was a mortgage as between 
the nKVtgagor and mortgagee, yet it being the testator's intention 
that it should pass as real estate, it must go to the deceased 
daughter's heir at law. 
Garret v. Even, 40. Mr. GaiTet being indd>ted to his brother, devised to bim a 
Mm. Rep. 3 . ^Q^gage for a laiger sum, for which he had got a decree of fore- 
closure, but died before tbe account was taken, or the mort* 
gagor absolutely foreclosed. 

Lord King declared that tbe lands in mortgage, being devised 

as real estate, should be considered as sucb, between the devisor 

and devisee ; therefore, though the legacy was greater than the 

debt, it should not go in satisfaetion of it ; but if assets fell short, 

it was still to be considered as personal estate, for the payment of 

debts. 

But the land 41 . It is Said by Lord Mansfield, that " a mortgage is a cfaaige 

SnveioT' ^P^*" ^^^^ ' *"* whatever would give tbe oMney will carry the 

2 Bon. 978. estate in the land along with it, to every purpose. The estate in 

the land is tbe same thing as the money due upon it It will be 
liable to debts, it will go to executors, it will pass by a will net 
made and executed with the solemnities required by the statute 
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of Frauds. The assignment of the debt» or forgiving it, will 
draw the land after it, though the debt were forgiven only by 
parol ; for the right to the land would follow, notwithstanding 
the statute of Frauds.'' 

42. This passage can only mean that mortgages are so far out 
of the statute of Frauds, that the payment of the debt conveils 
the mortgagee into a trustee for the mortgagor ; who, by an ap- 
plication to the Court of Chancery, may obtain a decree to com- 
pel the mortgagee to re-convey, or assign the lands by proper 
assurances ; not that the payment of the money shaU, of itself, 
have the effect of restoring the legal estate to the mortgagor, 
without any conveyance. 

43. In the case of a mortgage in fee, the proviso in all modem 
deeds is, that upon payment of the money at the time specified, 
the mortgagor shall re-convey the estate. Now, in this case, 

even a strict performance of the condition will not operate so as Hamion 
revest the legal estate in the mortgagor, without a re-conveyance; i'j^^20. 
and where the condition is not strictly performed, the case is much 
stronger. 

Where the mor^ge is made by a demise for yeara^ the proviso 
is, that if the money be paid at the time specified, the term shall 
cease. And it is agreed that where the money is not paid at the 
time specified^ the term becomes absolute, and must be surrender- 
ed or assigned. 

In the case of ancient mortgages a court of justice might pre- Tit. 12. c. 2. 
aume a re-conveyance of the legal estate ; but this presumption 
admits the necessity of such re-conveyance. 
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Section L 

We have seen that when the money borrowed on mortgage is 
not paid at the time specified » the mortgage becomes forfeited at 
law, and the legal estate absolutely vested in the mor^agee ; 
bat that the Court of Chancery still allows the mortgagor a 
reasonable time to redeem, on payment of the principal, interest, 
and costs; which is called an equity of redemption. 

2. An equity of redemption is a mere creature of a court of 
equity, founded on this principle, that as a mortgage is nothing 
more than a pledge for securing the re-payment of a sum of 
money to the mortgagee, it is but natural justice to consider the 
ownership of the land as still vested in the mortgagor, subject 
only to the legal title of the mortgagee ; so far as such legal title 
is necessary to his security. 
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3. By the statute 4 William & Marvi c. 16. it is enacted. May be lost by 
tbat if any person shall borrow money, &c. or become indebted '^^ ' 

for any other valuable consideration, and for the payment 
thereof shall voluntarily give a judgment, statute, or recogni- 
zance, and shall afterwards borrow any other sum of money, or 
for any other valuable consideration become indebted to such 
other, and for securing the re-payment and discharge thereof 
shall mortgage lands to the second lender, or to any other 
person in trast for him, and shall not give notice to the mort- 
.gagee of such judgment, &c. in writing before the execution of 
the said mortgage or mortgages, such mortgagor shall have no 
benefit in the equity of redemption of the lands mortgaged, 
unless such mortgagor or his heirs, upon notice given by the 
mortgagee in writing, under his hand and seal, attested by two 
witnesses, of such former judgment, &c. shall within six months 
pay off and discharge the same, and cause the same to be 
vacated and discharged ; and if any person, who shall once mort- 
gage lands for a valuable consideration, shall again mortgage 
the same lands, or any part thereof, to any person, the former 
mortgage being in force, and shall not discover in writing to the 
second mortgagee the first mortgage, such mortgagor shall have 
no relief, or equity of redemption, against the second mortgagee^ 
Provided that this act shall not extend to bar any widow of 
any mortgagor of her dower, who did not legally join with such 
husband in such mortgage, or otherwise lawfully exclude herself. 

4. It has been determined on the construction of this statute, Stafford o. 

Selbv 

1. That if a mortgage becomes irredeemable by this statute, it 2 Vern. 589. 
will remain so in the hands of an assignee, though assigned in 
consideration of the principal, interest, and costs due thereon. 

2. That if a subsequent mortgagee redeem such a mortgage, he 
shall hold the estate irredeemable. 3. That if there are more 
lands in the second mortgage than in the first, that seems to be 
a case omitted out of the statute. But the adding an acre or 
two shall not exempt it ; for that may be a contrivance to evade 
the statute. 

5. An equity of redemption is similar, in many respects, to a similar to a 
trust estate; for the mortgagee is entitled to, and holds the *r«»^^^<«* 
lands, merely as a pledge for securing the repa}rment of money ; 

and in most other respects is a trustee for the mortgagor. 

6. Lord Hale says, theie is a diversity between a trust and a Hard. 69. 

17 Ves. 133. 
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power of redemptioo. For a truat k created by the contract of 
the party, and he may direct it a» be pleases. Therefore one that 
comet in, in the post, shall not be liable to it without express 
mention made by the party* But a power of redemption is an 
equitable right, inherent in the land ; and bound all persons, in 
the po9i or otherwise^ because it was an ancient right to which 
the party was entitled in equity. 

7« While the mortgagor is aUowed to retain possessioQ of the 
estate, after forfeiture^ he is in the same situation ^wmkI tke 
mortgagee as he was befiMB the mortgage waa forfeited. But 
quoad strangers his possession, both before and after fodintwe^ 
has always been considered as similar to that of a ceMm qme 
trustf and attended with the same conaequaKCs in equity as a 
seisin in deed of a legal estate at law. And Lord Hardwid[;e 
has laid it down, that a person entitled to any equity of rs^ 
demptioD, who is in the receipt of the rents and profits, has 
snch a seisin and possession of the equitable estate in the kmd, 
as, in the consideration of a court of equity, is equivalent to 
an actual seisin of a l^al estate in a eourt of law. And in a 
modern case it has been determined, that an equity of redemp- 
tion may be divested, and an adverse possession of it obtained. 

8« It follows that an equity of redemption may be aliened^ 
intaiUd, asKl devised by will, in the same manner as a trust 
estate. It is also descendible to the heir of the mortgagor. 
There may be a pouessio fratris of it, and it will fotlew tbs 
customary descent ; for if lands held in borough English are 
mortgaged, the equity of redemption will go to the youngest 
son, to whom the legal estate would have descended. So in a 
mortgage of lands held in gavelkind^ the equity of redemption 
will go to all the sons. 

9. An equity of redemption may be mortgaged. But a mort- 
gage of this kind, which is usually called a second mortgage, is 
seldom recommended by conveyancers^ for two reasons : L Be- 
cause a third mortgagee without notice may, by paying off the 
first mortgage, acquire a preference over the second. 2. Be* 
cause great difficulties may arise in calling in the money ; for as 
a second mortgagee has no legal remedy, he is driven to the 
tedious and expensive process of a suit in equity, to veeovw 
even his interest. There is, hewe¥er, one ease where a aecend 
mortgage may be accepted ;. that is, if he can get in a term for 
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years prior to the first mortgage ; for the acquisition of such a 
term will giye the second mortgagee the legal estate. • 

10. A person having an equity of redemption in fee may 
charge it with the payment of an annuity. Thus Lord Eldon Tucker v. 
has said* that if a person having an equity of redemption of an 17 ves. 131. 
estate mortgaged in fee, had granted an annuity, that would 
have been established in a court of equity ; where, though not 
at law« this interest is acknowledged, and would have been 
rendered liable to the annuity. 

IL An equity of redemption is subject to curtesy; so that Subject to cur- 
where a man marries a woman who is entitled to an estate that ^^^' 
is mortgaged in fee, and has issue by her, he will be allowed in 
equity to hold it during his life as tenant by the curtesy. 

12. A woman being seised of certain lands, made a mortgage Casbume v. 
in fee of them for securing 9Q0L She afterwards married, and ^^ 728. 
died without having paid off the mortgage, leaving issue a soil. ^ j ^^'^^^ 
Her husband claimed to be entitled to the lands for his life, as Wtlker'sRep. 
tenant by the curtesy. ^^* 

The Master of the Rolls (Sir J. Jekyll) held he was not entitled. 

On an appeal to Lord Hardwicke, he observed that the case 
depended on two considerations : — 1. What kind of interest an 
equity of redemption was considered to be in a court of equity. 
2. What was necessary to entitle a husband to be tenant by the 
curtesy. — ^As to the first, an equity of redemption had always 
been considered as an estate in the land; it was such an interest 
as would descend from the ancestor to the heir ; it might be 
granted, entailed, devised, or mortgaged, and that equitable 
interest might be barred by a oommoa recovery : which proved 
that an equity of redemptixm was not considered as a mere right, 
but such an estate whereof, in consideration of equity, there 
night be a seisin ; or a devise of it oould not be good. 

The person entitled to the equity of redemption was, in equity, 
considered as the owner oi the land, the mortgagee only retamr 
iBg it as a pledge or deposit ; and for this reason it was, that a 
mortgage in fee was oonsidered as personal estate, notwith- 
standing the legal estate vested in the heii of the mortgagee, in 
point of law. The husband of a mortgagee in fee eoukl never 
be tenant by the curtesy of the mortgaged estate, unless thexe 
was a foreclosure ; or the mortgage had subsistad for so great a 
length of time as the Court of Chancery thought sufficient to 
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induce it not to grant a redemption. As a mortgage in fee was 
only a chose in action, if the ownership of the land was not in the 
mortgagor^ it was in nobody. An equity of redemption was no 
otherwise a right of action than every trust ; and as there could 
be no benefit bad of an equity of redemption, but by subposna 
out of chancery ; so was the case of every mere trust out of 
land, which was considered as real estate in chancery, but could 
not be come at without a subpctna. 

It was true a mortgagee was not barely a trustee for the mort- 
gagor : but it was sufficient for the present purpose if he was in 
part a trustee for the mortgagor. And it was most certain that, 
as to the real estate in the land, the mortgagee was only a 
trustee for the mortgagor ; for, until foreclosure, the mortgagee 
was only owner, as a charge or incumbrance, and entitled to 
hold as a pledge. As to the inheritance and real estate in the 
land, the mortgagee was a trustee for the mortgagor, until the 
equity of redemption was foreclosed. 

Secondly, what was requisite to entitle the husband to be 
Tit 6. c. 1. tenant by the curtesy ? Four things, viz. marriage, issue, death 

of the wife, and seisin. It was admitted that the three first did 
occur : but the objection relied on was, that there was no actual 
seisin of the wife during the coverture ; which was contended 
to be as necessary in respect to an equitable as to a legal estate. 
The true question upon this point was, whether there was not 
such a seisin or possession in the wife, of the equitable estate in 
the land, as in consideration of equity was equivalent to an actual 
seisin of an legal estate at common law. That in the consider- 
ation of the Court of Chancery he was of opinion, there was 
such a seisin of the wife in the present case, of the equity of re- 
demption. He had shewn that a person entitled to the equity (^ 
redemption was owner of the land ; if so, there must be a seisin 
of the estate. And what other seisin could there be than what 
the husband and wife had in the present case : for the wife was 
all along in possession until her death, and the mortgagee did 
not come into possession until after her death, nor was there any 
foreclosure. And though the possession of wife was but as 
tenant at will to the mortgagee : yet it was, in equity, a pos- 
session of the real owner of the laud, subject only to a pecu- 
niary charge on it ; and from thence it followed, that there could 
not be an higher seisin of an equitable estate. 
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That the husband might be tenant by the curtesy of this Tit. s.^. 2. 
equitable estate, he cited Williams v. Wnj, and Sweetapple v. 
Bindon ; and observed that there had been two objections 
made : — 1. That the husband had it in his power to have had 
seisin in his wife's lifetime, for he might have paid off the 
mortgage; therefore it was his own laches that he did net* 
2. That a woman was not dowable of an equity of redemption. 

As to laches in the husband, it was compared to his not 
making an entry at law : but the comparison would not hold ; 
for it was not so easy to pay off the principal and interest due 
on a mortgage, 'as to make an entry at law ; nor was it to be 
done so speedily, for a mortgagee was in most cases allowed six 
months' notice to be paid. In the case of Sweetapple v. Bindon, 
the husband might have brought his bill in his wife's lifetime, 
to compel the laying out the money in the purchase of lands : 
but though he omitted to do so till after his wife's death, yet 
that was not objected to him as laches. 

As to the objection of a wife's not being endowed of an equity 
of redemption of a mortgage in fee, and that therefore a husband 
ought not to be tenant by the curtesy of an equity of redemp- 
tion, this proved too much ; for it had been detennined that a 
wife shall not be endowed of a trust estate, yet that a husband 
shall be tenant by the curtesy of it. That the argument from 
dower to curtesy failed in this case. Perhaps it would be hard 
to find a sufficient reason how it came to be so determined in 
one case, and not in the other ; but that it was safe to follow 
fonner precedents, and what were settled and established : and 
if such precedents should be departed from, he held it fit rather 
that the wife should be allowed dower of a trust estate, and not 
that curtesy of a trust estate should be taken away. Decreed 
that the husband was entitled to curtesy. 

13. A widow however was not [until the recent statute 3 & 4 Bat not to 
Will. 4. c. 105. 8. 2.] allowed to have dower out of an equity of ^^^* 
redemption of a mortgage in fee made before the marriage ; upon 
the principle that it was analogous to a trust estate (a). And how- Tit. 12. c. 2. 
ever severe this doctrine may seem, yet it was solemnly con- 
firmed in the following case. 

(a) [By the above statute widows married after the 1st of Jaauary, 1834, (s. 14.) 
aie entitle^ to dower out of equitable estates.] 

"^ VOL. 11, H 
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Dixon*. 14. Abraham Dixon, beine aeiud in fee of eonaidenble 

Sftvillfi 1783. 

Powdi'Mort. estates, diad in 1782 without issue, leaying Ann Dixon, tlie 
Vol. 2. p. 37. i^Q^g; i^i^ widow, haying devised his estates to trustees upon 

several trusts. Abraham Dixon not having in his lifetime made 
any settlement or other provision for bis wife, in lieu or bar of 
dower, and she not having done any act to bar herself thereof 
filed her biU fagainst the trustees, stating the above facts, daimr 
ing dower out of all the testator's real estate, and praying to 
be let into the receipt of one third part of the rents and profits 
thereof. 

To this bill the trustees answered, that the testator had bor^ 
rowed a large sum of money upcm mortgage ; and for securing 
the repayment thereof had, previous to his marriage with tlks 
plaintiff, conveyed the premises to the mortgagee in fise^ snbjeet 
to a proviso for redemption. 

That the legal estate in the premises being, by thn mortgage, 
absolutely vested in the mortgagee, previous to and at the tiae 
of the marriage of the testator with the plaintiff, and not being 
at any time afterwards reoonveyed to him, but remaining vested 
in the mortgagee, at the time of his death ; and he being there- 
foro only entitled to the equity of redemption thereof, at the 
time of his marriage, and at all times thereafter, till the tioEie of 
his death ; the plaintiff was not at any time dowable in or out of 
the said premises, mther at law or in equity. 

On the bearing the plaintiff could have proved by witnesses 
that the testator, her husband, understood and declared, that 
after his death his widow would be entitled to dower out of his 
real estates ; that he made hn wiQ under that idea ; and it could 
have been also proved, if relevant, by the person who drew it : 
Mr. Dixon having put the question to him, whether Mrs. Dixon 
would not be entitled to dower ; to which he, being at that time 
ignorant of the mortgage, answered, that she certainly would. 
The will itself suflSciently spoke the idea ; for the testator be- 
queathed to the plaintiff, by the name of his dear wife Ann 
Dixon, his coach and harness, and a pair of horses* together 
with as much of his plate as she should think proper, not ex- 
ceeding the sum of 60/. ; which things she could have no occa- 
sion for, if she had not dower to support her. 

The claim of the widow was supported on three grounds : 
1st, The general law. 2dly, The distinction between a mere 
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tmtt and ta equity of redaaptioD. 3dly, The authorities in 
favour of dower, under circamatances not more ikvtrarable than 
those ttttendiag this case. 

Under the first ol these heads it was obaerredy that dower was 
a right of the first attenttoa and most sacred preser?a;kioQ at the 
eemmon law. It was a right, not only founded in our law, but 
a right consonant to the first principles or laws of morality and 
equityj as springiag from the moral obligation a man was under 
to make a provision for bis wife. And accordingly it was in a 
variety of cases aided and extended beyond its strict legal limits, 
by the interpoaitioD of courts ni equity, in removing trust terms, 
and ether ofastrictaoiis to it, in certain eases, which would stand 
ia the way of it at common law« This proved it to be a right 
not BMrely eeofined to the common law, but a right recognized, 
protected, and aided n equity ; and which, so far as it was the 
sabject of relief in equity, was an eqaitable right. This was the 
pfedeameat in wUch it stood in the cases of Dudley v. Dudley, "^^^ i^* ^- ^• 
Wray V. Williams, and the other cases ia which it had been 
decided that a dowvess should have the benefit of a trust term 
attendant on the inheritance, as against the heir. 

Coasidering it, therefore, as an eqnttahle right, it wdl might 
be a wonder how it came about that a widow should not be 
entitled, against the heir, to dower of an equitable inheritance^ 
Some, indeed, had confined the rale of her not being so to the 
cases where the trust was created by the husband himself. This 
had been the opinion of the Master of the Rolls in Bcmks v. Tit. 12. c. 2. 
Sutton. However, this opinion had been overruled; and it 
seemed to be a settled point, that a widow was not dowable of a 
direct proper trust 

This naturally led to the second head of argument in favour of 
the widow ; namely, the distinction between a mere trust, that 
was aa use, as it was styled at common law, and an equity of 
redemption* The former was regarded at coa»«M)ti law as quite 
a distiact interest from the legal estate, to which the right of 
dower was aanesed. It of course did not involve in it that 
right : if it had, there would have been two opposite rights of 
dower in the same lands at the same time ; as the widow of both 
the trustee and the cestui que trust would have been entitled to 
dower. For the widow of the trustee was clearly entitled at 
common law ; and when the Court of Chancery interposed to 

H 2 
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preyent the legal title of the widow of the trustee, it seemed 
extraordinary that it did not, in its place, substitute an equitable 
one of the cestui que trust. However, these sorts of trusts being 
the creatures of the parties themselves, whatever were the legal 
incidents or privileges they wanted, might have been supposed 
to have been voluntarily relinquished and abandoned by the 
parties creating those trusts. 

But it was otherwise with regard to an equity of redemption : 
that was not any interest created or reserved by or between the 
parties, beyond the express time of redemption ; it was a mere 
creature of a court of equity itself, founded on this principle, 
that as a mortgage was originally nothing more than a pledge or 
security to the mortgagee for his money, it was but natural 
justice between man and man to consider the original ownership 
of the lands as still residing in the mortgagor, subject to the 
legal title of the mortgagee, so far only as such legal title was 
requisite to the end of his security ; and accordingly the title c^ 
the mortgagee was not treated by equity as anything beyond 
that point His beneficial interest, though the mortgage was in 
fee, was considered only as personal estate ; he was not per* 
mitted to grant leases, or exercise any other act of ownership, to 
the prejudice of the mortgagor, to whom he was even account- 
able for the profits of his estate. His widow was not permitted 
to claim dower ; nor could he, or those claiming under him, avail 
themselves of several other privileges and incidents attending 
real property. 

It seemed to be the regular consequence of the doctrine 
adopted by the courts of equity, in regard to mortgages, by con- 
sidering them strictly and merely in the nature of securities for 
the mortgage money, and entitling the mortgagee to no other 
of the incidents or privileges of ownership in the lands, than what 
was requisite for the end of such security ; that all such privi- 
leges and incidents of ownership of the lands as were not con- 
sidered as becoming vested in the mortgagee for the purpose <^ 
his security should be held to remain in the mortgagor ; or, in 
other words, that he should to all purposes, not prejudicial to the 
• mortgagee, be considered as the complete owner of the mortgaged 
lands. 

4 

Tit. 32. c. 14. And accordingly this was found to be the established doctrine 

in several instances, when only volunteers were interested ; such 
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•9 revocations under powers, and revocations of devises ; as in 
the cases of Thome v. Thome, and Hall v. Dunch, and other like Tit. 38. c. 6. 
cases. That in the case of Lincoln v, Rolle the doctrine was q^^ 154, 
expressly recognized, and admitted on both sides; because in 
equity a mortgage did not make the estate another's, and because 
a mortgage was not an inheritance, but a personal estate ; and 
there seemed no reason in the world why these general incidents 
of complete ownership should be saved in favour of a devisee, 
or other volunteer, and not in favour of a wife, whose claims of 
dower stood upon the strongest grounds of moral and equitable 
right ; and who was in many instances considered as entitled to 
relief in equity, in regard to an intended provision, when a de- 
visee or other volunteer was not. 

Agreeable to this doctrine was the case of Banks v. Sutton, 
where it was decreed in favour of the claim of dower out of an 
equity of redemption of a mortgage in fee ; which decision was 
founded on a variety of authorities and reasons delivered by the 
Master of the Rolls ; all which were equally forcible in the pre- 
sent case. That the case 9f, Banks v. Sutton was directly in 
point of the present question ; for though the Master of the Rolls 
would not take upon himself to determine the question, in regard 
to dower, out of a mere trust, created, not by the husband, but 
by some other person, with no time limited for conveying the 
legal estate ; and avoided this point by shifting his ground to 
that of the husband's being entitled, under the express direction 
of the will under which he claimed, to have the estate conveyed 
to him at the age of twenty-one, which circumstance, under the 
application of a common principle of equity, of considering that 
as done which ought to have been done of course in equity, let 
the widow into the same degree of title as she would have had 
if the trastees had conveyed the estate to her husband at the 
time directed. And as the principle on which the Master of the 
Rolls got rid of the first point did not apply to this, he accord- 
ingly found himself constrained, instead of changing his ground 
as before, to enter into a strict examination of it, and meet the 
objections to dower with authorities, inferences, and general 
reasoning ; and through them to come to a professed decision of 
the point, as he expressly did, when he said — '^ He did not know 
or could find any instance where dower of an equity of redemp- 
tion was controverted and adjudged against the dowress." And 
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as tb^re were authorities in cases less fitvonraUe, he dierefcrai 
declared that the widow of the person entitled to the eqvity of 
redemption of the mortgage in qnestioD^ which was a mortgage 
in fee, had a right of redemption ; and decreed her the arrean 
of b«r dower, from the death of her hosband ; she allowing th« 
third of the interest of the mortgage money unsatisfied at thaA 
time : that an authority more directly in point than this could 
not be expected. 

Tiu 19. c. 2. And though the subsequent case of the Attorney Oeoeral 

V. Scott, before Lord Talbot, in which the widow was denied 
dower, was generally considered as an authority contrary to and 
superseding that of Banks v. Sutton ; yet such a conduaoa 
seemed too hasty, as the two cases appeared to differ materially ; 
for in that of the Attorney General v. Seott, although thete was 
a mortgage, yet the question did not turn iqpon that, because 
the legal estate was outstanding in trustees* in whom it was 
Tested antecedent to such mortgage ; consequently the decisiea 
in that case was on a direct proper trust* not on a mere equity ef 
redemption. The difference between a direct trust and an equity 
of redemption, and between the claim (^ a widow, and that of ^ 
devisee, or mane volonteer, was strongly insisted upon ; and the 
distinction between this case, and tiiat of a claim of dower 
agaii^t a purchaser, fully enforced. 

The Lords Commissioners^ Loughborough, Ashucst, and 
Hotham, said, that the case of an estate by the curtesy in a tnmt 
was the anomalous case* not the rule ; that the wife should not 
have dower. And this point was so much settled, that it would 
be wrong to discuss it much. 

The bill was dismissed, but without costs, the defendant not 
praying them. * 

Unless the 16. A widow was, howevcr, entitled to dower out of an equity 

mmtgage be for . , 

yean. of redemption of a mortgage for a term for years ; because in 

that case the husband was seised of the freehold and inheritance. 

2P.Wnis.7i6. And where a mortgage of this kind was satisfied, the Court of 

Chancery gave the dowress relief* by removing the term : but 
if the mortgage was not satisfied* then the dowress must keep 
down a third of the interest, or pay off a third of the principal. 

Subject to 16. The statute 13 Eliz. c. 4. which enacts that all the lands, 

crown a«bts. 

Tit. i.s. 68. tenements, and hereditaments* of persons who are accountants 

to the crown shall be liable to the payment of crown debts* 
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cjctends to equities of redetoption ; and by the statute 26 Geo. 3. ^ •• 

c 36. they may be sold under an extent by the Court of Ez^ Fon-. Rep. in 

^. .^ Eich. 162. 

ekequer. Xit.i4. 

17. An equity of redemption of a mortgage in fee was not ig uMti in 
[until the reoent statute 3 & 4 Will. 4. c. 104.] assets at law: ^'''^' 
for the legal estate not being in the heir, be might plead rietis per 
deteeni. As to the question, whether an equity of redemption 

was assets in equity, the courts reasoned by analogy from trust 3 Vem. 6i. 

• 2 Atk. 294. 

estates, which not being then assets, they held that equities of 
redemption were not assets. But when it was enacted by the 
statute of Frauds that trust estates should be assets, the Court Tit, 12. c. 2. 
of Chancery held that an equity of redemption should be assets 
in equity. 

18. Sir C. Cox having a term for years, made a mortgage Creditonof 
thereof, and died possessed of the equity of redemption, lesTing 3 p^ wn»! 341. 
greater debts than his estate would extend to pay. 

The question was, whether this mere equity of redemption was 
only equitable assets, and distributable equally pro raid among 
all the creditors, without regard to the degree or quality of their 
debts, or whetiier it should be applied in a course of administra- 
tioo ; in which last case the bond creditors would swallow up aU 
the assets, without leaving any thing for those by simple contract 
Sir J. Jekyll delivered bis opinion, that this equity of redemp- 
tion was equitable assets only, the mortgage being forfeited at 
law, and the whole estate thereby vested in the mortgagee ; so 
that it was hardly an equitable interest. 

19. In a subsequent case. Lord Hardwicke also held, that an Haitweil v. 

Chitters 

equity of redemption of a leasehold estate was equitable assets. Amb. 808. 
But in a modem case Lord Loughborough said, that an equity 4Ves.Jun.542. 
of redemption was not equitable assets as against jadgment ere- 
difoffs, wbo had a right to redeem. 

30. It was held [before the late statute 3 fc 4 WiH. 4. c. 104.,] 
that an equity of redemption in fee was not assets to pay simple 
c(»itract debts ; for it could not be reached, at law, by any ere* 
ditors. It was, notwithstanding, made assets in equity; but 
only to pay debts of that description to which the land would 
have been liable, if it had been a legal estate. 

21. An equity of redemption of a trust estate is equitable Plunkettv. 
onsets, because creditors can only attach this kind of property in 3 Atk. 290. 
a court of equity. 
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And cometines 22. When a person seised in fee makes a mortgage, by a de- 
2Atk! 294. ^^^ ^^^ years, the equity of redemption is assets at law ; because 

the reversion, which attracts the redemption, being assets at 
law, the equity of redemption ought to be so too. And a cre- 
ditor may have judgment at law, with a ctssat execuiio during the 
term. 
Lyiter v. 23. An equity of redemption is, however^ not extendible by a 

iVes.JaD.43i. judgment creditor, with or without the aid of the statute of 

see 4 Mad. 603. p^audg. 

Eflect of a 24. It was formerly held, that where an equity of redemption 

i^TofdeSS." ^"^^ devised to an executor for payment of debts, it then became 
^. ,. , legal assets ; because the devise of it to the executor shewed the 
1 Vero. 63. intention of the testator, that it should be applied like other 

assets. But where the equity of redemption was devised to 
trustees, upon trust to pay debts, it was equitable assets. 
Toller Exec. 25. This doctrine has been altered; and it is said to be now 

p. 414. Newton established, that a devise to a mere executor shall bear the same 
i'^?a C 137 <^i^8txuctiou as a devise to a trustee : that there is no reason to 
138. 2 ib. Deg suppose the testator's meaning to be different in the one in- 

r.Deg, 412. - , , , . , - 

Walker v. Stance from the other: that even m the case of a mere power, on 
55^^ib. 342. ^^^ V^^ ^^ ^^^ cxecutor, to Sell, the descent seems-to be broken, 
« ^^V?^* inasmuch as the vendee is in by the devisor ; but that, whether 

2 Fonbl. Eq. ^ j ^ ^ 

399. n. ed. 4. the descent in such case be broken or not, the assets shall be 
ii3?a. n.2.^ equally equitable. In short, that if the real estate be, by any 

means, given to the executor, the produce of it, when sold, shall 

not be applied in a course of administration, but be distributed 

as equity prescribes. 

Who may 26. An equity of redemption being alienable and devisable, it 

1 R & M ^oUo^<* ^^^ &U those who derive an interest from the mortgagor 

741. by purchase or devise may redeem the mortgage. Where an 

equity of redemption is not disposed of by the mortgagor in his 
lifetime, or by bis will, his heir becomes entitled to it. And it 
has been stated, that if the descent be customary, the equity of 

1 redemption will go according to the custom. [It may be laid 
down as a general rule that any person having an interest in or 
lien upon the land may redeem.] 
A sobsequeot 27. Any subsequent incumbrancer may redeem a mortgage ; 
Gmwoid'v.^^ B^cb ^B ^ judgment creditor. But if the mortgage be of a term 
2C^?a 170 ^^ ff^^^^» ^^ judgment creditor must sue out a writ of execution. 
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before he brings his bill to redeem ; for, till execution, a judg- Stonehewer v. 

meat is not a lien on a term for yeare. 2 Atk. 440. 

i8. A creditor by statute has been allowed to redeem a mort- y}^^!^^ ^' 

gage, after a decree of foreclosure. ^ ^^' ^^* 

29. A bill was brought by the cognizee of a statute, acknow- ^mp v- ^mUi, 
lodged by the mortgagor, to redeem a mortgage, after a decree 

of foreclosure. The defendant pleaded the decree of foreclosure ; 
that the statute was acknowledged after the mortgagee's bill 
was filed; that the mortgagee had no notice, and had made 
proper parties at the filing of his bill. 

Mr. Vernon said, if an incumbrancer lies by, and suffers the 
mortgagee to obtain a decree of foreclosure, though he is not 
bound by the decree, because not made a party ; yet if he after- 
wards brings a bill to redeem, he shall not be at liberty to except 
to the accounts stated by the Master, but shall pay the whole 
upon his redemption. 

Lord Harcourt said — '* This is a recent foreclosure ; let the 
plaintiff redeem, upon payment of what is due, with costs/' 

30. In the case of a mortgage for a term of years, if the widow A downw, 
be endowed of a third of the reversion, she may redeem the tenant by the 
mortgage ; and hold the lands till she is repaid two thirds of the ^^^^'^^ 
money she has advanced. 

31. A woman entitled to a jointure out of lands that are in 
mortgage may also redeem, as appears from a case which has Howard «. 
been already stated. 

■32. A tenant by the curtesy may also redeem a mortgage, and SeeCasbumeo. 
hold the lands till he is repaid what he had advanced. & Walk. ^' 

33. The crown may redeem a mortgage on an estate forfeited ^PV^^' ^^* ^^^* 
by the outlawry of the mortgagor for high treason. 

34. Sir Roger Strickland, having made a mortgage of his Att-Genenl 
estate, was afterwards indicted and outlawed for high treason. 4 ^^^ p^^^ 
The Attorney General thereupon exhibited a bill in the Court of ^** ^^' 
Exchequer, to discover the consideration of the mortgage, what 

was due upon it, praying that the crown might redeem, if any 
thing was due* 

The Court directed several issues to be tried relative to the 
consideration of the mortgage. Upon trial, verdicts were found 
in favour of the mortgagee : but these verdicts were so general, 
that application was made, on behalf of the crown, for a new 
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triaL This was not only refused ; but the Court, on hearing tlie 
cause upon the equity reserved^ ordered the information to stand 
dismissed. 

On an appeal to the House of Lords» this decree was re? ersed, 
and the Attomi^ General, on behalf of the crown, was admitted 
to redeem. 

[So also in Sir S. Lovell's case it was decided that the as- 
signee of the crown might redeem.] (a) 

36. It is a maxim, that he who will have equity must himself 
do equity ; in consequence of which it has been long establidied, 
that when a mortgagor requires the redemption of his estate, he 
must in his turn allow full equity to the mortgagee. 

36. A person borrowed money upon mortgage, and afterwards 
borrowed more money from the same person upon bond ; the 
mortgage was forfeited. The Court said, although there was 
no special agreement proved in the case that the land should 
stand as a security for the bond debt, yet the mortgagor should 
not redeem without paying both. 

37. This doctrine was however soon altered ; and it is said by 
Mr. Vernon, and agreed to by the Court, in Trin. 1716. diat if 
a man had a debt owing to him by mortgage, and another oo 
bond from the same person, he could not tack them together 
against the mortgagor; but would be let in to a ledemptioa on 
payment of the mortgage money only. 

38. [But in order to avoid circuity of action, the law is other- 
wise with respect] to the heir at law of the mortgagor, who can- 
not redeem a mortgage made by his ancestor, withont paying off 
the money due on bond ; because, upon the ancestor's death, the 
bond becomes the heir^s own debt. 

39. The same rule has been adopted in the ease of mortgages 
for terms of years. Thus if the executor of the mortgagor brings 
a bill to redeem, he must pay both the mortgage money and the 
bond debt 

40. Since the statute made against fraudulent devises^ the 
devisee of an equity of redemption cannot redeem without pay* 
ing off a debt upon bond, as well as the money due upon mort- 
gage ; because that statute puts the devisee in the same sitnatioo 
as the heir. 



(a) [Sir S. LoreU's caae. 1 Salk. 85. cited 1 Eden. 210. See also 2 Atk. 223.] 
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4i. If a person first lends money apon bond, and after- Haiielayv. 
wards takes an assignment of a mortgage, he has the same 2Ch.R'36i. 
equity against the mortgagor and his faeini, to hate both debts 
paid. 

42. If part of the money, originally aeoared by a mortgage, be 
pud off, and a fardwr snm is borrovred from the same parties, 
npoQ a defectire security^ no redemption will be granted unless 
both s«ms are paid. 

43. Husband and wife mortgaged the wife's land by fine Ar Raawn o. 
400/., and the mortage was forfeited. The hnsband paid off f^^"' 
part of the mortgage money, but afterwards borrowed it back *Cha.Ct.98. 
again. Decreed that the mortgagee having the estate in law in See tiw Pitt 
him, by the forleiture of the mortgage, he should hoki the land it A Rum.180. 
against the hear of the wife, until the whole money was paid. 

44* This privil^e is only allowed agamst the mortgagor, hia i Vm. 87. 
heir or devisee ; not against a purchaser or assignee of the equity 
of ledemptioa, uiio may redeem without discharging a bond 
debt due to the mortgagee ; because the lands, in the hands of 
the alienee, can be charged with nothing but what is an imme- 
diate lien Aereon, which the bond is not. 



45. A«» seised in fee of lands, made a mortgage to B. for lOOiL Coleman v. 
afterwards bonowed 100/. more of B. upon bond, and died. The Wmi. 776. ' 
heir at law conveyed the inheritance and equity of redemption to ^i*^* ^ ^^ 
trustees, in trust for the payment of all the bond and simple 
contract debts of his father, equally ; after whicdi the trustees 
brought their bill to redeem against B., who insisted on being 

paid his debt by bood* as well as that by mortgage. 

It was decreed, that though the heir must have paid the bond 
debt, before he was allowed to redeem, because it beoaaae his 
debt on the death of his ancestor ; yet it could not be said to be Bajiy v. Rob- 
dne from the assignee of the heir, the bend being no lien upon ^ha. |^* ^ 
the land. 

46. A settlement was made by a father on the marriage of his Troughton v. 
son, with a covenant, that it should be firee from incumbmnces ; i Veg. 86. 
in consideration of which the son covenanted to reconrey part of 

the estate, after the feiher's death, w to pay 300^ to such per- 
sons as the fether should appoint. The father created an incum- 
brance of 300/. by mortgage ; afterwards appointed 300/. to his 
daughter, and died. The sou brought a bill to have the estate 
disencumbered of that mortgage ; also to have a bcmd of the 



108 Tkk XY. Mortgage. OL III. $. 46—48. 

father^! to tbe mortgagee deliTefed up, and discharged out of 
the aawts of the fiulier. 

Lord Haidwicke said, the plaiotiff had a phiin equity to have 
the estate disencunibered of the mortgage brought on it, in 
fraud of the maifiage settlement. 

As to the bond, adiere the mortgagor of an estate, either be- 
fore or after the maxiiage, contracted another debt with the 
mortgagee, foe which he gave a bond, and died, and the equity of 
of redemption descended to the heir at law, a court of equity 
would permit the mortgagee to tack the bond to the mortgage, 
because otherwise it would cause an unnecessary circuity ; and 
the heir at law was dd>tor for both. But where the person 
claiming the equity of redemption was a purchaser for a valua- 
ble consideration, there was no ri^t to tack the bond to the 
mortgage, because the estate was not liable to the bond debt. 

Though the plaintiff was entitled to be indemnified, as against 
the lather, for what he was bound to pay by the father's bond ; 
yet he was entitled only out of the father's assets. 

47. If there are several incumbrances on an estate, and a prior 
incumbrancer claims a debt secured by bond, he will not be 
allowed to add it to his mortgage ; but it will be postponed to 
all real incumbrances, whether by mcHtgage, judgment, or sta- 
tute. For the bond is no charge on the estate ; nor has he the 
same equity against a subsequent incumbrancer, as against an 
heir at law ; who is liable to the bond, if he has assets. 
Monett p. 48. A creditor, by judgment, in 1698, for 600/., comes to an 

Paske, 2 Atk. ^ticcouut in 1707 with the conusor, and settles the remainder due 

upon the judgment at 420/. ; and then takes a mortgage in fee 
for that sum, as a collateral security to the judgment. One 
Saunders, an attorney, in 1716, takes an assignment of this 
Q^rtgagCy in which there is a recitel, that 90L, the consideraUon 
of the assignment was then the full worth of the estete; and the 
assignment, likewise, was made at a time when there was a suit 
depending between particular creditors, upon several other estetes 
of the mortgagor, in conjunction with judgment creditors at 
large, and the representatives of the mortgagor. Saunders was 
in possession, too, of another mortgage in 1688, upon the same 
estete as was subject to the judgment in 1698, and the mortgage 
in 1707. 

Lord Chancellor — ^' Saunders shall not be allowed to teck the 
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two mortgages together, viz. that in 1688, and the other in 1707, 
so as to defeat intermediate incumbrances between the years 
1688 and ]698 ; and yet the mortgage in 1707 shall have relation 
back to the judgment in 1698; and, by consolidating them to- 
gether, shall entitle Saunders to receive the sum due upon that 
judgment prior to creditors after the year 1698 ; but as to money 
reported due since the year 1707, Saunders is to be paid only in 
priority to creditors subsequent to 1707. 

" The rule of the Court, as to prior incumbrancers taking in a 
subsequent incumbrance, so as to tack it to the prior, is, where 
he is a bona fide purchaser of the puime incumbrance, without Vide Ch. 5. 
notice of intermediate ones ; but here the puime incumbrance 
was bought in while there was such a lis pendens as will make 
Saunders a purchaser with notice. 

** The words in the recital of the assignment of the mor^ge 
in 1716, that 90/., the consideration money, was the full worth 
of the estate at that time, naturally imply, that there were other 
immediate incumbrances ; and, therefore, to give Saunders the 
benefit of tacking both mortgages, would be contrary to his own 
intentions; for, at the time he took the assignment of this ^ 

puime incumbrance, he must know the estate was worth no 
more, from the very words of the recital. 

'^ If a prior mortgagee takes an assignment of a third mort- 
gage, as a trustee only for another person, he shall not be aUow- 
ed to tack the two mortgages together, to the prejudice of inter- 
vening incumbrancers. If this was permitted, a mere stranger 
purchasing the third mortgage, by declaring he bought it in 
trust only for the first mortgagee, might tack both together, and 
defeat all the other incumbrancers. 

''The reason why a mortgage may be tacked to a judgment is 
this, because the judgment creditor, by virtue of an ekgitj may 
bring an ejectment, and hold upon the extended value; and, as 
be has the legal interest in the estate, the Court will not take it 
from him ; but this holds only where the same person has both 
judgment and mortgage in the same right, and not where he has 
the judgment in his own right, and the mortgage in another 
right, as a trustee only. 

*^ Where there is a prior mortgagee Ivho has a puime incum- 
brance, a second mortgagee shall not redeem the prior, without 
redeeming the puime at the same time ; and the reason is, be- 
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came the legal estate ig in the first iBortgagee ; and tUs Comt 
will not take away that benefit ffom him, provided he had no 
notice of the second at the time he boaght in the/Mftiiie one* 

'^ Where a prior incnmbrancer, by mortgage^, judgment, or 
statute staple, has a bond likewise from the mortgagor, the mart- 
gagor, in his lifetime, may redeem the mortgage^ &c. witboa* 
paybg off the bond debt: otherwise as to the heir at law, be- 
canse the moment he redeems the estate, it shall be assets in kie 
hands ; and, for this reason, the Court compds him to discharge 
the bond as well as the mortgage. 

'^ Where there are several incambraneers upon an estate, as ka 
the present case, and the prior incumbrancer has a bend Uker* 
wise, he eanaot insist upco being paid both, which womid be • 
prejudice to the puisne incumbrancers ; but his bond shall be 
postponed to all other incumbrsncevs, whether by mortgage, 
judgment, or statute staple ; for he has not the same equity 
against a puime incumbrancer as against an heir at law, who is 
liable in respect of assets. 

'' An agent, trustee, heir at law, or executes, purcfaaamg • 
pmau inciHttbrance, as against another incumbrancer, shall be 
psid no more than what he gave for this incumbranoe ; otherwise 
as to a prior creditor, who Ixm&jfidehujB in a puimt incumbranee, 
though he did not give the full value for it. The rule is hud 
down generally, indeed, by Lord Chancellor Jefireys, in the case 
of Williams v. Springfield, as well with regard to creditor and 
creditor, as to trustees, heir at law, or executor : but I cannot 
say that I remember any decree in this Court, subsequent to this 
case, where it has been Isid down as a general rule, but has been 
much more narrowed since ; and holds only, as I observed before, 
with regard to agent, trustee, heir at law, or executor." 
^MDuoBiince, 49, Jq a subsequent case the question was, whether a mort* 

gagee, who lent a farther sum upon bond, should be allowed to 
tack it to his mortgage ; in preformce to other creditors, under a 
trust for payment <^ debts, created by the will of the mort- 
gage- 

Lord Hardwicke said he had considered this case ; and was 
inclined to think the mortgagee should not be allowed to tack 
the bond to the mortgage, with regard to the heir of the mort- 
gagor. The reason why he should not redeem the mortgage, 
paying the bond likewise, was to prevent a circuity, be- 
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cause tlie noinent the estate deeoended upon him, it became 
•flsete in hia bands, and liable to the bond. A devisee too of the 
mortgaged premises, for his own benefit, was subject to the same 
rule, since the statute of fraudulent devises, made in fitvour of 
bond creditors. But this was a devise in trust for payment of 
debts, and the descent was consequently broke ; so that he was 
of opinion the mortgagee could have no priority, with rsgard to 
his bond : but as to that, must come in pro rat&y with the rest of 
the GieditorB, under the trust. But if the counsel for the 
mortgagee had aa incUnation to be heard on this point, it should 
stand over* 

The Attorney-General, who was counsel for the mortgagee, 
said he thought the point was too strong against his client to be 
maintained ; and the Court thereupon made an immediate decree 
accordingly. 

50. Upon further directions the only question was, whether Lowthian «. 
Mr. Carforth, a creditor by mortgage of Andrew Whelpdale de- c.C.162.'^' 
ceased, and also a bond creditor for 1834/. 3j. should tack his 

bond debt to his mortgage, against other specialty creditors. 

Lord Thurlow^ — ** Hie only reason why the mortgagee can 
tack his bond to his mortgage is to prevent a circuity of suits : 
it is solely matter of arrangement for that purpose ; for, in nir 
tmal justice, the right has no foundation. The principle ex- 
plains the rule, and therefore it can go no further. The creditors, 
having another specific security, cannot give ham in justice any 
piiority for a lien that is subsequoit There being no foundation Hamerton v. 
in justice, tbe only question is, whether the Court is in the prac^ jun. 513. 
tice of doing it ; and it has not done it in any case but that of 
the heir, and merely to prevent circuity." 

51. It has been long settled, that where a man makes two 
several mortgages, of two several estates, to the same person ; 
and one of them proves defective in title or value ; neither the 
mortgagor nor his heir will be admitted to redeem one, without 
tbe other. 

62. The plaintiff's bill was to redeem a mortgage made I^ his Mamve v. 
lather to the defendant, who by his answer insisted that the plain- 2 Vera. 267. 
tiff's father had made him two several mortgages of several 
lands ; that the plaintiff endeavoured to defeat him of one of 
those mortgages by reason of an entail, and hoped that in equity 
he should redeem both or neither. 
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Per Curiam. — He shall redeem both or neither ; and bo, if one- 
mortgage had been deficient in value, and the other mortgage^ 
had been worth more than the money lent upon it, the heir 
should not have been admitted to redeem the one vrithout the 
other. 

Pope V. 53* The plaintiff, as assignee of a bankrupt, brought his bill 

2 Vera.' 286. ^^ redeem a mortgage of the manor of N. made by the bankrupt 

to the defendant. The defendant by his answer insisted that he 
first lent the bankrupt 200/. on a mortgage of a particular teae- 
ment ; and afterwards lent him 300/. on a mortgage of the manor 
of N. which was of better value than the money due : but the first 
mortgage was deficient in point of value. Per Curiam. — If the 
plaintiff will redeem one, he shall redeem both. 

Exparte Carter, 64. Lord Hardwicke appears not to have considered this case 

as an authority. But in Ambler's Reports the caseof Titley «• 
Davis, before Lord Hardwicke, is cited, where two estates were 
separately mortgaged to the same person, by one and the same 
deed. The purchaser of the equity of redemption of one of the 
estates brought a bill to redeem the estate which he had bought ; 
and held by the Master of the Rolls that he was not entitled to 
redeem one only, but must redeem both ; and the decree affirmed 
by Lord Hardwicke. 

Also the case of Tribourg v. Lord Pomfret and Wilkins, at the 
Rolls, 16 July 1773. The plaintiff had two distinct mortgages, 
upon two different estates, made by the defendant Wilkins, by 
different instruments. Lord Pomfret had a second mortgage 

Willie V. Lugg, upon one of the estates only. — Bill to be redeemed by Lord 

Pomfret and Wilkins, or to foreclose. 

Koe V. Soley. Sir T. Sewell, M. R. decreed Lord Pomfret to redeem both 

2Black.R.726. ^ . . j ^ t , 

mortgages, or to stand foreclosed. 
Jones V Smith, 55^ Jq |^ modcm case Lord Alvanley, when Master of the 

2 \ es. jun. 372. "^ ' 

Rolls, said, that if two separate estates were mortgaged, by 



which he understood the legal estate absolutely, and at law ii 
deemably conveyed, the Court of Chancery would not interpose 
in favour of the redemption of one, without the redemption of 
both. Pope V. Onslow, followed by two modern cases, had 
settled the point, that as against the mortgagor or his assigns^ 
lieson v..Denn, and therefore he must suppose against all creditors, if there were 

2 Cox R. 425 

two legal mortgages, which at law were become absolute (for that 
must be the principle) the mortgagee should insist on being 
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deemed as to both, or neither; and that Lord Kenyon had acted 
upon this doctrine. 

56. With respect to the time within which a redemption of a No precise time 
mortgage is allowed , the courts of equity have not established demption. 
any positive general rule, when the length of possession of the 
mortgagee shall bar the mortgagor's right of redemption ; as 

they consider that lands are usually mortgaged for much less 
than their real value, and that when a mortgagee receives 
his principal, interest, and costs, he cannot complain of any 
injury. 

57. It being, however, extremely difficult for a mortgagee. But twenty 
who has long been in possession, to make out an exact account g^^jg^jl^.' 
of the profits he has received, the Court of Chancery has laid it 

down as a rule, by analogy to the statute of Limitations, 21 
Jac. 1. that where the mortgagor has suffered the mortgagee to Ttt.3i.c. 2. 
continue for 20 years in the quiet and uninterrupted possession 
of the lands mortgaged, the right of redemption shall be pre- 
sumed to be abandoned, (a) 

(a) [See Stat. 3 & 4 WiU. 4. c. 27. a. 28, whereby it is enacted that when a mortgagee 
shall have obtained the possession or receipt of the profits of any land, or the receipt of 
any rent, comprised in his mortgage, the mortgagor, or any person claiming through him, 
shall not bring a snit to redeem the mortgage but within twenty jeu% nert after the time 
nt which the mortgagee obtained such possession or receipt ; unless in the meantime an 
acknowledgment of the tiUe of the mortgagor or of his right of redemption shall have been 
given to the mortgagor, or some perso* claiming his estate, or to the agent of such mort- 
gagor or person, in writing, signed by the mortgagee or the person claiming through 
him ; and in such case no such suit shall be brought but within twenty years next after 
the lime at which such acknowledgment, or the last of such acknowledgments, if more 
than one, was given ; and when there shall be more than one mortgagor, or more than 
one person claiming through the mortgagor or mortgagors, such acknowledgment, if 
given to any of such mortgagors or persons, or his or their agent, shall be as eflectnal as 
if the same had been given to all such mortgagors or persons ; bat where there shall be 
more than one mortgagee or more than one person claiming the estate or interest of the 
mortgagee or mortgagees, such acknowledgment signed by one or more of such mort- 
gagees or persons, shall be eiectual only as against the party or parties signing as 
aforesaid, and the person or persons claiming any part of the mortgage money or land or 
rent, by, from or under him or them, and any person or persons entitled to any estate 
or estates, interest or interests, to take effect after or in defeasance of his or their estate 
or estates, interest or interests, and shall not operate to give to the mortgagor or mort- 
gagors a right to redeem the mortgage as against the person or persons entitled to any 
other undivided or divided part of the money, or land, or rent ; and where such of the 
mortgagees or persons aforesaid as shaU have given such acknowledgment, shall be en- 
titled to a divided part of the land or rent comprised in the mortgage, or some estate or 
interest therein, and not to any ascertained part of the mortgage money, the mortgagor 

VOL. II. 1 
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58. In )3 Cha. 2. upon a claim of redemption, it was pleaded 
that 20 years had elapsed since the mortgage had been forfeited ; 
and that the land had descended to the heir at law of the mort- 
gagee who had sold it The plea was held good. 

69. In 29 Cha. 2. upon a re-hearing before Lord Keeper 
Bridgeman, assisted by Yaughan and Turner, Jastices, concern- 
ing the redemption of a mortgage, made ppwarda of 40 years 
before ; the Lord Keeper declared that he would not relieve 
mortgages after 20 years; for that the statute 21 Jac* c, 16. did 
adjudge it reasonable to limit the time of one's entry to that 
period ; and though matters in equity were to be governed by 
the course of the Court, it was best to square the rules of equity 
as near the rules of reason and law as might be. 

60. Although there be a decree to redeem and account; yet if 
it be not prosecuted within twenty years, no redemption will be 
allowed. 

61. Mr. St John mortgaged certain lands in 1639 to Sir 
Richard Holford, who entered into possesaicm of them. In 1663 
a bill was brought by the mortgagor for redemption, and a de- 
cree obtained to redeem : but he dying, the suit was revived by 
his three daughters; and in 1672 another decree was obtained to 
account The plaintiff having purchased from the daughters of 
St. John several estates — amongst the rest, their equity of re- 
demption — brought his bill in 1700 to redeem; which was dis- 
missed. 

62. The Court of Chancery, in further imitation of the statute 
of Limitations, has determined that where the neglect to claim a 
redemption has arisen from infancy, coverture, imprisonment, or 
absence from the realm, a possession of twenty years sbaQ not 
operate as a bar to the redeeming a mortgage. (6) 

63. Alice Cornel being seised in fee of copyhold lands^ she 
and her husband mortgaged them to Doctor Mountibrd for 302. 
The premises being forfeited by nonpayment of the mortgage 
money. Doctor Mountford took possession thereof; and disposed 



or mortgagors shall be entitled to redeem the same divided part of the lajsd ot ml. ob 
payment, with the interest of the pait of the mortgage moiie;y» which shaU bear the nme 
proportion to the whole of the mortgage monej as the valua of sack divided part of the 
land or rent shall bear to the value of the whole of the land or veiii oomprind La the 
mortgage.] 
(b) [See aut. 3 & 4 WUl. 4. c. 27. a. 28. and as. 16, 17, 1&] 
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of them to his wife for life, the reversion to the defendant 
Alice Cornel lived twenty-sisc years after the mortgage was 
made, and then died, leaving the plaintiff her son and heir, who 
brought his bill to redeem. 

The defendant insisted that the plaintiff ought not to redeem 
the mortgage, being of such long standing and the premises 
having been conveyed away to a stranger. A redemption Was 
notwithstanding decreed, on accQunt of the coverture of Alice 
Cornel. 

64. Where twenty years have elapsed after the mortgagee's 
entering into possession, and the time has begun to run against 
the ancestor, no legal disabihty in the heir will have any vide Tit. 3i. 
effect, (c) *"* ^^ 

66. The plaintiff's father had mortgaged the estate in ques^ Knowies v. 
tion in 1686. Ten years after, this mortgage was assigned over fl^'315. 
to the defendant, who by agreement was then let into possession, 
and had continued so ever since. 

The mortgagor had been several years dead, leaving the plain- 
tiff's father, his eldest son and heir, of full age> who died in 
1714, leaving the plaintiff, his son and heir, about twelve years 
of age, who brought his bill for an account, and to be let in to a 
redemption of the estate, of which the defendant had been in 
possession thirty-three years, so that he was greatly overpaid 
both his principal and interest. 

Lord King dismissed the bill ; and ordered it to be entered 
down as one of the reasons of such dismissal, that the plaintiff 
had no remedy, by ejectment at law, to recover the possession ; 
being barred by the statute of Limitations ; and he thought that 
a reasonable guide for a court of equity to follow ; and though 
the plaintiff was an infant at his father's death, yet the twenty 
years had elapsed before^ when there was no infancy ; and there- 
fore would afterwards run against infants. 

66. On a demurrer to a bill to redeem a stale mortgage, JenDerv. 
where the mortgagee appeared by the bill to have been in pos- 3 prwms. 
session above twenty years, the Court held, the defendant need ^^' ^ 
not plead the length of time, but might demur ; that no redemp- 
tion should be allowed in such case, unless there was an excuse 
by reason of imprisonment, infancy, or coverture, or by having 

(e) [Sefr lUt 3 & 4 Will. 4. c. 27. s. 17.] 
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been beyond sea ; and not by baying absconded, which was an 
avoiding or retarding of justice. That there did not seem to be 
any certain time when the length of possession of the mortgagee 
should bar the mortgagor's right of redemption : but as twenty 
years would bar an entry or ejectment, abstracting from the ex- 
cuses above mentioned, there was the same reason for allowing 
it to bar a redemption. The demurrer was allowed by Lord 
King. 

67. The same rule was agreed to in another case by Lord 
Talbot ; who likewise declared it to be his opinion, though the 
case was afterwards compromised, that whereas the Court of 
Chancery had not in general thought proper to exceed twenty 
years, where there was no disability, in imitation of the first 
clause of the statute of Limitations ; so, after the disability re- 
moved, the time fixed for prosecuting, in the proviso, which was 
ten years, ought in like manner to be observed. 

68. As the di£5culty of accounting is the principal reason that 
courts of equity will not allow a mortgage to be redeemed, after 
the mortgagee has been twenty years in possession, when that 
objection is removed, by an account having been settied within 
twenty years, the right of redemption will be thereby pre- 
served, (^d) 

69. The bill was to redeem a mortgage made in 1642. The 
mortgagee entered in 1650: three descents on the defendant's 
part, and four on the part of the plaintifi^; yet the length of time 
being answered for the greatest part, by infancy or coverture, 
and forasmuch as in 1686 a bill was brought by the mortgagee 
to foreclose, and an account then made up by the mortgagee, 
the Court decreed a redemption, and an account, from the foot 
of the account in 1686. 

70. A mortgage, after forty years' possession in the mort- 
gagee, was held to be redeemable upon the foot of a stated ac- 
count, with an agreement for turning interest into principal ; and 
the decree was affirmed by the House of Lords. 

71. Length of time was insisted on by the defendant as a bar 
to the redemption of a mortgage, sought by the plaintiff's bill, 
it being twenty-nine years old. 

Lord Hardwicke said, he was not for encouraging redemption 



<d) [See tut. 3& 4 WiU. 4. c. 27. a. 23. and la. 16, 17, IB.] 
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of mortgages of very long staDding : but then the Court must 
not wink so bard as not to allow it in any case. There was a 
pretence of coTerture» which was no excuse, because if a woman 
became afterwards discovert, the statute of Limitations would 
ran from that time; and though she should marry again, it 
would run after the second marriage. 

The next excuse was, that there was a tenancy by the cur- 
tesy : but there would be no bounds to a redemption, if that was 
an excuse ; no mortgagee could ever be quieted in the possession ; 
for it was of no consequence to the mortgagee, who had the equity 
of redemption ; if they did not make use of that right, they 
should be barred. 

But though the mortgage was in 1718, in this case; yet no Barron o. 
longer than 1730, (twelve years) the clerk to the solicitor for the 327. s! c ^ 
mortgagor had actually settled an account of what was due for ^^V^* ^^* 
principal and interest, in order to pay off the mortgage : and 
though no further proceedings had been, yet that should save 
the right of redemption. 

72. Any act of the mortgagee, by which he acknowledges the m* Where the 
transaction to be still a mortgage within twenty years from the been admow- 
time when a bill is brought to redeem, will preserve the right of ^^* 
redemption : as if the mortgagee, by his will, disposes of the 

money, in case the mortgage be redeemed, (e) 

73. A. in 1679 mortsaeced lands to J. S. for a small sum of Ordeo. Smith, 

^a1 fa in 

money, by an absolute conveyance and defeazance ; soon after cha. 9. 
A/s necessities forced him to go abroad, where he died, and his 
heir knew nothing of the mortgage. In 1702 J. S. devised, that 
if the mortgage should be redeemed^ the money should go in a 
particular manner. About sixteen years after the will, a bill was 
filed for redemption, to wliich was objected the great length of 
time ; and that, by the settled rules of the Court, a mortgage 
should not be redeemed after twenty years. 

Sir Joseph Jekyll held, that decreeing a redemption would be 
no wrong or hardship to the party^ for he would have a greater 
interest than the law then allowed ; that the not decreeing a re- 
demption would be establishing a very great imposition ; and 
though absolute conveyances and defeazances were formerly 
much used in mortgages, yet the same was left off as dangerous, 

(e) [Stat. 3 & 4. WUL 4. c. 27. s. 28.] 
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by losing the defeazance, which was avoided by being in the 
same deed ; that there was sufficient for redemption by the de- 
claration in the will, where the mortgagee called it a mortgage. 
Lord Commissioner Gilbert was of the same opinion* and a re- 
demption was decreed. 

74. In a modern case Lord Thurlow said^ that a man taking 
notice by a will, or any other deliberate act, that he is a mort* 
gagee, will take the case out of the rule, that a mortgagor shall 
not redeem after twenty years. 

75. Where the mortgagee submits to be redeemed, no length 
of time will operate as a bar to redemption. 

76. A bill was brought to redeem, where the mortgagee had 
been in possession for twenty-five years* The defendant, as it 
was a family affair, submitted to be redeemed, notwithstanding 
the length of time. 

Lord Hardwicke said, he saw no oolour for redemption : but^ 
on the defendant's submission, he decreed an account of what 
was due, and directed the plaintiff to pay the same in sir moiithe 
after the Master's report, whereupon the defendants were 
to convey ; but, in default, the bill was to be dismissed without 
costs. 

77. Where no particular time is appointed for the payment 
of mortgage money, as in the case of Welsh mortgages, a 
redemption will be decreed at any time ; for it is the duty of 
the courts, both of law and equity, to efiectuate the agreement 
ef the parties. 

78. On a bill to redeem a mortgage, the defimdant demurred, 
because the mortgage was sixty years old : but the demurrer 
was over-ruled, it appearing to have been agreed that the mort- 
gagee should enter and hold till he w»a8 satisfied, which was id 
the nature of a Welsh mortgage; and in sueh a case length of 
time was no objection. 

79. One Davids made a mortgage of lands in Wales by lease 
and release, to one Reynolds and his heirs, for securing 300/. 
The proviso was, that if Davids, his heirs or assigns, should, at 
Michaelmas 1702, or any Michaelmas following, pay to Rey- 
nolds, his heirs or assigns, the sum of 300/. and all arrears of 
rent or interest which should be then due, the conveyance was 
to be void. 

It was decreed that this was in the nature of a conditional 
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purchase, subject to be defeated on payment, by the mortgagor 
or his heirs, of the sums stipulated, on any Michaelmas-day, at 
the election of the mortgagor or his heirs : so that there was an 
everlasting subsisting right of redemption, descendible to the 
heirs of the mortgagor, which could not be forfeited at law, like 
other mortgages ; therefore there could be no equity of redemp- 
tion» or any occasion for the assistance of a oourt of equity ; but 
the plaintiffs might, even at law, defeat the conveyance, by pep- 
forming the terms and conditions of it ; which were ndt limited 
to any particular time, but might be performed on any Micbael- 
mas-day to the end of the world. 

80. This perpetual right of redemption may, however, be lolrt 
by a subsequent agreement. 

81. Robert Hartpole, in consideration of 600/., conveyed Htrtpoiev. 
certain lands by feoffment to Oliver Walsh in fee, subject to ^^xX.ctiS'. 
redemption, on payment of the money, at any last day of July or 
December. 

By a subsequent deed Hartpole, in consideration of 2,300/., 
conveyed the premises in the former deed, and also other pre- 
mises, to Walsh ; and covenanted, for himself and bis heirs, 
that whenever Walsh, his heirs or assigns, should give him 
eighteen months' notice in writing, requiring payment of 
the said 2,300/. that then Hartpole, his heirs or assigns, 
should pay the said 2,3002. within eighteen months after such 
request. 

After % period of one hundred years had elapsed, the heir of 
the mortgagor filed a bill for redemption, which was dismissed ; 
and the decree of dismissal affirmed by the House of Lords, upon 
the ground, I presume, which is stated in the printed reasons ; 
that the second mortgage deed, comprising all the mortgaged 
premises, put it in the power of the mortgagee or his representa- 
tives U> ascertain and limit the time of redemption, by demand^ 
ifng the mortgage money ; and such demand was admitted to 
have been made by the son of the mortgagee : therefore, from 
that time, the mortgage, whatever it was originally, became of 
such a nature, as made the equity of redemption liable to a fore- 
closure, either by a decree, or great length of time. 

82. Where lands are conveyed to a person till, by perception 
of the rents and profits, he is satisfied his principal and interest, 
no length of time will bar the redemption. 
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83. Odc Palmer, by lease and release and fine, in 1699, con- 
veyed two houses to Haoibly and his heirs, until he should 
receive by the rents and profits thereof 60/., then to the use of 
James Palmer for life, 8cc. The mortgagee entered and con- 
tinued in possession upwards of forty years. Upon a question 
whether these two houses were then redeemable. Lord Hard- 
wicke held they were, for that no bar arose from the length of 
time. He said there was no doubt, if this mortgage had been 
made in the common form, and subject to a forfeiture upon non- 
payment, the length of time would have been a bar ; the courts 
of law and equity squaring their rules by the statute of Limita- 
tions. But this was a conveyance of the inheritance for securing 
the sum of 50/. advanced by Hambly, in trust that he should 
continue in possession till, by perception of the rents and profits, 
he should be satisfied his principal and interest. There never 
could be a forfeiture under this deed, for the mortgagee was 
only in the nature of a tenant by el^U. As soon as his principal 
was satisfied by being paid off, or by perception of the rents and 
profits, the estate ceased in Hambly, and Palmer or his repre- 
sentatives might have maintained an ejectment. Nor would any 
bar have arisen from the length of time, unless the statute of 
Limitations had run, by the mortgagee's continuing in posses- 
sion twenty years after the money had been paid off. He said 
he did not see this case at all differed from a Welsh mor^ge, 
though he did not say but there were circumstances which might 
create a bar, even in that case. But in common Welsh rnort* 
gages, on tendering principal and interest, they might come into 
the Court of Chancery at any time. 

The first objection was, that it was liable to all the mischiefs 
in common cases, and was a breach of the rule laid down in 
Chancery, by analogy to the statute of Limitations. But to this 
the answer was, that there was nothing for the statute of Limita- 
tions to act upon, for here was no forfeiture : indeed, after an 
account was taken, if it should appear that the mortgagee had 
continued in possession ever since, the statute of Limitations 
would run. 

The second objection was, that it was unreasonable the mort- 
gagee should be a perpetual bailiff to the mortgagor. But that 
would not hold here, for the mor^agee took the estate, subject 
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to a perpetual account ; and the Court ought not to relieve him 
from bis own contract and agreement. 

Lord Hardwicke concluded with declaring that the plaintiff Doe v. Reed, 
was entitled to redeem^ upon the common terms of paying prin«* 232. 
cipal, interest, and costs ; and to have an account of what had 
been received, and what remained due ; and was not obliged to 
bring an ejectment for the possession, but should have a decree 
for it, after the mortgage was reported to be satisfied. 

84. Where the mortgagor continues in possession, [and no v. Where the 
acknowledgment of the debt nor payment of interest by him conunaes in 
for twenty years, the mortgagee will be barred upon the pre- ^Hsto^r v, 
sumption of satisfaction. ?B*I^2"^*'^ 

85. In an early case it was decided that if mortgage was and see Chd- 
in possession of any part of the mortgaged premises, he should cvai^Jiib. 
be admitted to redeem the whole, though the mortgagee was j^J^ ^ -^ 

in possession of the other part for more than twenty years 5 Bar. & Aid. 
without any payment of interest by the mortgagor to him.] 

86. Tlie case was Rakestraw v. Brewer where a person in SdectCa.in 
1687 mortgaged a set of chambers in Oray's-Inn, but conti- 
nued in possession of the whole until 1700, at which time an 

order of the Bench was made, to deliver possession to the 
mortgagee, who entered into part; but, as to the remainder, 
the mortgagor continued in possession until 1 708, leaving the 
plaintiff an infant. 

A bill was brought to redeem in 1726. It was so decreed at 
the Rolls, and affirmed by Lord King, who said nothing was 
more clear, than that if the mortgagor was in possession of any 
part, he should be permitted to redeem the whole, as being in 
possession thereof; and part he could not, separately from the 
whole ; therefore he should redeem the whole. 

87. [Notwithstanding the preceding case, it does not appear 
to be settled, that because a mortgage is redeemable as to part 
of the premises, that, therefore, in no case shall the equity of 
redemption be barred as to another part. A contrary doctrine 
may be inferred, from a case cited by Lord Loughborough, C. in 

Lake v. Thomas, as follows : ** There was a very long case^ 3 Vw, 22. 
I think, before Sir Thomas Clark, about redemption. The title 
of the estate had come into two different hands ; the part in 
the hands of one family, was held irredeemable: as to the 
other, the mortgagee had kept accounts, and I think there was 
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m deviae of it as a mortgage : and the redemption was open as 

to that, after a nomber of years."] 

VI- w^e 88^ Where any spedee or fraud baa been practifled by a 

in Um mort- mortgagee, at the time when the mortgage was made, a court 

^*^^ of equity will interfere, and give rdief, aotwithetanding a ponea- 

tion of twenty years. 
Ante, f 73. 89. Tbus, in the ease of Orde v. Smith, whieh has been 

already stated, it was exprcsaed that tfie redemption should be 
with the mortgag or 's own money. And the Master of the Rdls 
said, that the words in the defeaaumee, however fettered, signifted 
nothing, where the money was to be repaid ; for the borrower 
being neces^tated, and so under the lender's power, the hw 
made a benign construction in his favour. But this was a fraud 
!lCma.&Jw. in its creation, and in sach case was redeemable after any 
^^' length of time. 

CoouritiKior 90. [Where mortgagees become lunatic their committeea are 
^!^Z^' empowered to convey by thestatnte 1 WiU. 4.c60. a. 3. under 
confvf. the direction of the Lord Chancdlor.] 
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Section I. 

It 10 a rule in equity, wheift a peiaoa dies, leaving a variety of ^^« personal 
fundo, one of which must be charged with a debt» that tike fund liable, 
which received the benefit, by contracting the dfbtf ahall make 
aatisfaction. It has therefore been long settled, that if a person 
borrowB money on mortgage, and dies leaving a real and per- 
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sonal estate, without specifically charging either of them with 
Cone v. Cope, the payment thereof, his personal estate shall be first applied 
Bateman v.B. towards the payment of the mortgage ; because it was increased 
Lanoy ». Athol, "^y ^^ money borrowed. The executor of a mortgagor is, there- 
Lord p^* ^^^' ^^ general, compellable to redeem a mortgage for the benefit 
mouth V. Lady of the heir, even though there be no covenant in the mortgage 
1 Ves.'s. 31. for the payment of the money. 

Lloyd V. 2. A father and son joined in a mortgage of the father's 

MS. Rep. ' estate ; the father received the money, and the son conveyed in 

consideration of 10s. There was no covenant in the mortgage 
for payment of the money. 

The bill was brought to make both the real and personal 
assets of the father and son liable to the mortgage money, the 
estate mortgaged being subject to prior incumbrances. 

Lord Hardwick said it had been determined that the personal 
assets were liable, though there were no covenant in the deed for 
payment of the mortgage money, because there was a debt con- 
tracted by the borrowing. This demand went a step farther, 
seeking to charge the real assets of the father, in the hands of 
the son, which were not liable in the hands of the heir, even by 
a bond or covenant of his ancestor, unless the heir was specially 
named. As to the son, his assets were' no way liable, for he 
conveyed only in consideration of IO5. and had no part of the 
money, consequently was no debtor ; and neither his real nor 
personal assets were bound. 
Ante, c. 3. 3. In the case of Howell v. Price, it was contended that the 

personal estate of the mortgagor was not subject to the payment 
of the mortgage, because it was a conditional sale between the 
mortgagor and mortgagee, that the mortgagee should have the 
land until the mortgagor or his heirs should repay the money ; 
that it was in the election of the mortgagor whether he would 
pay it or not ; nor would any action of debt lie for it. 

The Court, however, decreed, that the personal estate of the 
mortgagor should be applied in payment of the mortgage. 
ETen in favour 4^ The personal estate is liable to the payment of a mortgage 

01 a oevisee. . >• 

in favour of a devisee, or lusres f actus, as well as in favour of an 

luBres natus, although there be no bond or covenant for payment 

of the mortgage money. 

Popiey 0. 6. Thus it was declared by Lord Nottingham, in 1681, '' that 

2?ha!ca.84. DOt only the heir, in case he be charged with debts of the 
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ancestor, but a devisee of the land, shall be unburdened too of i Vera. 36. 
a debt lying on the land, by the personal estate in the hands Finch, 40i! 
of the executor or administrator ; and so shall a devisee of a 
mortgage." 

6'. Thomas King, having freehold and copyhold lands, mort- King v. King, 
gaged the copyhold for 350/. He afterwards devised the same 
copyhold to his nephew and his heirs ; and, after all his debts 
paid, he devised the rest of his estate, real and personal, to his 
son and his heirs, and appointed him his executor. 

It was determined by Lord Talbot that the personal estate of 
the mortgagor was liable to the payment of this mortgage, 
though there was no covenant or bond for the payment of it. 

7. Lord Hardwicke states it to have been determined by Lord ^ ^^' *26. 
Nottingham, that a devisee of part of the real estate was entitled 

to have a mortgage paid off out of the personal estate, and that 
this opinion had been followed ever since. 

8. Though the estate in mortgage be devised, subject to the s>erle v. St. 
incumbrance ; yet the personal estate will be applicable to the g. le. 
payment of the mortgage, especially when there are any circum- 
stances indicating such an intention. 

9. It has been stated in Title 1. s. 68. that a testamentary AdisposiUoo of 
disposition of the personal estate will not exempt it from the estate will not 
payment of debts ; therefore, in a case of this kind, the heir or ■***'^ 
devisee will be entitled to have a mortgage paid off out of the 

personal estate. 

10. Where a testator charges his lands with the payment of Nor a charge 

. on the real 

his debts, this will not exonerate his personal estate; for such a estate. 
charge can only be intended for the purpose of creating an 
additional fund, in case the personal estate should not be 
sufficient, (a) 

1 1. Lord Hardwicke has said — ** I know of no authority where 3 Atk. 202. 

♦ 2 Ves 447 

the words, I make my real estate hable to pay my debts, will n y^. lee. 
exempt the personal estate, without any special exemption of 
personal estate : nor has the Court ever said that personal estate 
estate shall be applied only to pay legacies, and not the debts ; 
nor will making a particular estate in land liable to pay debts 
exonerate the personal estate, because it is the natural fund for 

(a) [On the primary liability of the personal estate to, and also its exoneration from 
the payment of debts and legacies, see Roper's Legacies, edit. 1828, vol. i. cxii. 
s. 3. p. 696.] 
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payment of debts. Sappose a man devises a real estate liaUe to 
\ die payment of debts, and subject to those debts gives it over to 
another, or what remains after payment of debts, which is all 
one ; if there are not express words to exempt the personal 
estate, it shall be first applied/' 
I 12. Where a term of years is created for the purpose of rais- 
ing a fund to pay debts and legacies, yet this will not exempt the 
personal estate from being first ap|died in payment of a uMMlgage. 
^^I'^t^^^^ 13. A person demised lands to trustees for five hundred years, 

9 A&OQ. lo7« 

1 Bro. c. C. upon trust for himself for life ; after his death, upon tiUst, out of 

1 M'er.227. ^® reuta and profits, to pay his debts, legacies, &c. It was 

decreed that the peisooal estate should be applied in exonera- 
tion of the reaL 
Lovel V. L«n- 14. It is the same where a provision is made, by way of trust 

2 Vera. 183« of the inheritance of lands, to pay debts ; the personal estate will 

still be liable ; therefore, where lands were devised to a person 

for payment of debts, the personal estate was directed to be first 

applied for that purpose. 

Lands deviled 15^ Where the personal estate is deficient, the money arising 

debts are ap- from the sale of lands devised for payment of debts will be 

^^* applied in satisfaction of a mortgage. 

8l £k^, 16. A testator began his will by directing that his executor 

2P. Wne.38e. should pay and discharge all his just debts, and that he should 

raise sufficient to pay the same. He then devised his manor at 
Oodalmin to Jane Styles and her heirs, at the age of twenty- one, 
or marriage ; subject, nev^theless, to the iocumbrances that 
were or should be upon it at the time of his decease. In the 
mean time, and until she should arrive at her said age or mar* 
riage, the rents, issues and profits to be paid by his executor into 
the hands of her father or mother. He then devised to his 
brother, Leonard Child and his heirs, the reversion of the manor 
of W., subject, nevertheless, to the payment of such of bis debts 
as should remain unpaid. All the rest of bis real and personal 
estate, not therein before specifically disposed of, he devised to 
John St Eloy, bis heirs and assigns, in trust to sell the same, 
and thereout to pay bis debts and general legacies. Incase 
there should be any deficiency, and that any of his debts and 
legacies should remain unpaid, then he charged the same on the 
reversion and inheritance of the manor of W. ; and thereby di- 
rected the said Leonard Child and his heirs to pay off the same. 
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It was said that tho lands in Godalmin, which were mortgaged 
for 600^, to one Hunt, being devised subject to the incumbrances 
thereon, the devisee must take them cum onere, and be contented 
to pay off the mortgage. 

Sir J. Jekyll said, the devise of the estate, subject to the in- 
cumbrance, was no more than what was implied, for the testator 
could not do it otherwise. When the testator devised other 
lands to pay his debts, that must be intended all his debts ; 
eonsequeutly the debt by mortgage of Godalmin was part of 
those debts, which were to be paid off out of the money arising 
by the sale of the trust estate. This was the stronger by the 
testator's having appointed the rents and profits, during the in- 
fancy of his god-daughter, to be paid to the infant's father, for 
the sole use of the infant, which was as much as to say, that they 
should not go or be applied in discharge of the mortgage ; and 
although the infant by her own bill had submitted to pay off the 
mortgage, yet his Honour said he must take care of her, and not 
BuSn ber to be oaught by any mistake of her agent ; wherefore 
the infant was direeted to amend her bill. 

The bill having been ai&ended, and the cause coming on to be 
heard before Sir J. Jekyll, he declared that aU the debts and 
general legacies of the testator were by his will to be paid out of 
his personal estate, and the real estates deyi^ed to the defen- 
dants, St. Eloy and Child ; and that the mortgage of the defen- 
dant Hunt, on the estate devised to the plaintiff, was to be taken 
aa one of those debts. This decree was affirmed by Lord King. 

17. A testator devised his lands at H. to Richard May in tail, BaithokMMw 
remainder over. Those lands being then in mortgage for 1,300^., i Atk. 4ft7. 
be devised other lands to Thomas May, subject, however, to the 
payment of his debts, in case his personal estate, and other 

estates devised for that purpose, should not prove sufficient to 
satisfy all his debts. 

Lord Hardwicke decreed that the 1,300/. must be paid, as the 
debt of the testator, out of the personal estate : or, if that should 
furove deficient, then out of the real estate so devised. 

18. Sir R. Worsley being seised in fee of several estates, sub* Tweedaie o. 
ject to mortgages which he had made ; and being also seised in i Bro.^'. c. 
fee of estates in the Isle of Wight, made his will, reciting him- ^^* 

self to be seised of the estates, subject to incumbrances, and 
devised the mortgaged estates in strict settlement; and the 
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taCale d€acieads 6vaa tbe testator to hia heirythe estate descended 
thaU be applied in payment of the mortgage. 
Z/^Mm f ^ 20* A petsoo beii^ seised in fee of some lands which were 

7Aik.4i4. mortgpsgcd to A., whoyaboot m month bcfcre the mortgage made, 
h!Xi ^Z f, had taken a bond fer the same ddiC, and haTingalso a lease for 
'4 MM* 4M, three lirea, derised the mortgaged premises, and the lease, to his 

wtfe^ whom he also made his executrix. After his will made, he 
porebased the rereraion of the estate which he held in lease, 
whereby the derise became revoked, as to those lands ; and 
died without any republication or alteiation of his will. 

Upon a bill brought by the heir at law for a delivery of the 
deeds and writings, and an account of the mesne profits of the 
estate descended to him, it was insisted for the wife, who was 
devisee of tbe mortgaged premises, that the personal estate being 
deficient, she might, as hares Jactus, throw the burthen upon that 
part of the real estate descended to the heir at law, by the mere 
accident of her husband's purchasing the fee after the will made ; 
who, being ignorant of the operation of law, intended her the 
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benefit of all his real estate. That she should therefore bold the 
estate devised to her, free from any charge ; and the heir to 
satisiy the mortgage out of the real assets descended to him : 
pretending that this was originally a bond debt, and the mort- 
gage but a subsidiary or collateral security. 

Lord Hardwicke was clearly of opinion that she bad no right 
to be relieved against the heir ; that the bond and mortgage were 
but one security given for one and the same debt; and that 
whether the estate descended to the heir by an omission of the 
testator to dispose of it, or from the devise being void, or from 
any other accident, it was still the same thing. He said that all 
the cases where the hares facttis had tlie assistance of the Court 
to exonerate his estate were against the representatives of the 
personal estate, thereby to put him on an equal foot with the 
heir at law, but not to give him the preference as in this case, 
where the competition was between one part of the real assets 
and the other ; that this was the first instance wherein the heir 
was attempted to be charged ; that the devisee must take the 
estate as it came to her, charged by the testator ; and though, 
where but part of the estate was devised away, and the other 
part descended to the heir at law, the creditor might, upon his 
bond and covenant, sue the heir at law alone, without naming 
the devisee, yet that was because the descent was not entirely 
broke, as it was where the whole was devised away. 

The cause was reheard ; and Lord Hardwicke, after having 
taken a year to consider it, changed his opinion and gave the 
following judgment : — *' The general question in this case is, «*?'.^2So 
whether the devisee be entitled to have the mortgage discharged 
out of the lands descended to the heir. And this may be di- 
vided into two questions : 1. Whether from the words of the will 
any intent can be collected to throw this burthen particularly on 
the heir or devisee. 2. Whether, upon the rules of this Court 
for marshalling assets, the devisee has a right to have this debt 
discharged out of the lands descended to the heir. 

'' As to the first, it was insisted for the defendant, that the 
woixls of the introductory clause in the will, whereby he directs 
that all his just debts be paid, are sufficient to charge the whole 
estate ; which would certainly hold in the case of creditors, if 
necessary to find a fund for their payment ; which hath often 
been determined in cases less strong than the present, but are 

VOL. II. K 
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not sufficient to change the rule of marahalliiig assets* by trans- 
ferring the burthen, as to the sereral persons claiming the 
testator's estate by devise or descent. On the other hand it 
was saidy these introductory words shewed the testator did not 
mean to give his wife his whole estate, real and personal, free 
from his debts. But it would be strange to collect from such 
general words an intention to charge a devisee ; especially in 
this case, where the whole was given to him ; and that it is by 
accident only that he takes less than was intended him by the 
testator. 

*' As therefore no particular intent can be collected from the 
words of the will, the next question is, whether, according to the 
rules of this Court for marshalling assets, the defendant be en- 
titled to have the lands descended upon the heir, applied in 
exoneration of her mortgage, which is a new point, that haa 
never yet been determined. I shall consider it in two lights : 
1. How it would have stood between the heir and devisee, had 
this been a debt by bond or covenant, wherein the heir was 
tx>und, without any mortgage. 2. Whether the mortgage makea 
Tit.38.c.i. any difference in the case. At common law, before the statute 

of fraudulent devises, the devisee was not liable to pay debts, 
because the descent was broke ; nor did equity differ from the 
rules of law, in making that assets here, which was not so at law, 
though it had been often attempted here, but could never be 
attained ; therefore if, where the descent was broke in part, the 
heir was sued upon his ancestor's bond, before that statute, he 
had no remedy against the devisee, not so much as by contribu- 
tion. Now, what is the consequence of 3 & 4 Wm. & Mary, 
c 14. (a) As to specialty debts ; considering the question still 
abstractedly from the mortgage ; the words of it are '' that such 
creditors shall have their actions of debt against the heirs at law 
and such devisees jointly." So that the devisee is now made 
liable at law, and the action must be brought jointly against him 
and the heir. But what kind of judgment shall be given in such 
action ? This is a new point not settled, which I shall endeavour 
to clear, though not quite material to the determination of the 
present case. It was contended on the part of the defendant, 

(a) [Repealed by lUt 11 Geo. 4. and 1 Will. 4. c. 47.^ for conaolidatiiig and 
amending tke lawt for liicilttatiBg the payment of debts out of leal eatate^ (6 Jnly. 
1830.)] 
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that diere must be two judgments, one against the heir^ and an- 
other against the devisee, where the heir has not assets sufficient : 
but this seems to me to be otherwise ; for the action must be 
brought jointly, even where the whole estate is devised ; and I 
think the intent of the statute was only to provide relief for the 
creditors at all events, by preventing any collusion or contrivance 
between the heir and devisee ; so that if there be assets, whether 
descended or devised, the creditor must, by this joint action, ne^ 
cessarily succeed against one or the other. I ordered precedents 
of judgments on this statute to be searched for: but none can be 
found, because few actions have been brought at law upon this 
statute ; as the parties may have a more complete remedy here. 
I can find but three in point, in none of which there is any judg^ 
flient. One in Clift's Entries, 243, and the other two in Lilly's 
Entries, 145, 529, in all which the Court charges the heir and 
devisee in the debet and detinet ; just as where an action was 
before this statute brought against two heirs. Now by the rules 
of law the judgment must follow the writ and count, conse* 
quently be against both jointly, as in the case of coparceners, 
where but one judgment is given ; and if one be overcharged, he 
shall have contribution against the other, as is laid down in Sir 
W. Herbert's case, 3 Co. 13 a. In Davye v. Pepys, Plowd. 438, 
there is a precedent at large of a judgment against an heir, by 
which the lands are to be delivered to the creditor, to hold until 
he has levied the debt Now, if this be so, the judgment cannot 
be such as contended for on the defendant's behalf; for if one 
judgment be given against the heir, for the creditor to hold the 
lands until satisfied ; the debt, how great soever, may be satis* 
fied by a long perception of profits ; and there can be no reason 
for a second judgment against the devisee, as there is no time 
from whence such judgment shall commence ; the creditor being 
to hold the lands recovered against the heir in infinitum, until 
satisfaction. If, therefore, the judgment at law must be joint 
against both, how does it stand in equity ? There is no printed 
authority to determine this, only something similar started by 
the counsel, but not determined by the Court, in Gawler v. 
Wade, 1 P. Wms. 99. as to contribution. But two cases not in 
print were cited to prove that the lands descended are first 
liable ; Savill v. Savill, before Lord King, and Lord Conway's 
case, before me ; to whifch I will add a third, that of Tynt or 

k2 
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Pynt V. Raymond, heard by Lord Talbot, 27 Jan. 1734 : all 
which decrees I take to be right, and that the notion of contri- 
bution started by the counsel in 1 P. Wms. is not well founded. 
My reason for thinking those decrees right is, that as, before the 
statute, the devisee was not liable, that it was made in favour of 
the creditor only, in whose sole behalf it avoids the devise, bat 
not in that of the heir, or any one else ; so where the descent is 
not totally broken, but lands descend to the heir, sufficient for 
payment of the debts, and no person is defrauded, it would be 
hard in a court of equity to make a devisee liable whom a testator 
never intended to charge, or to make him contribute to the heir 
for lands which were not meant by the testator to be subject to 
any part of his debts. My opinion therefore is, that was this 
only a specialty debt by bond or covenant, the lands descended 
must have been first charged. 

''The remaining point, which indeed makes the difficulty of 
the case, is, that there being a mortgage on the devised lands, 
whether that mortgage shall be satisfied out of the assets de- 
scended. As to this, it is to be considered that a debt by mort- 
gage, where there is a covenant and bond, is a debt by specialty, 
which all the assets are liable to pay. It is true, the creditor 
may pursue his remedy against which he pleases : but this is 
only for his benefit, and no way concerns the question between 
the heir and devisee. By the old cases the heir has a clear right 
to have the personal estate applied to the discharge of a mortgage 
on his estate ; this was in conformity to the law, which gave 
many privileges to the heir, as sitting in his ancestor*s place, 
and bound to do his services to the public ; and gave some of 
these privileges even in the king's case, as by Magna Chartdf 
c. 8. where the king grants that he will not seize the debtor's 
lands, so long as he has chattels sufficient, 2 Inst 18, 19. Nor 
were lands originally liable to a private persons debts, nor any 
Tit. 14. 1. 1. execution but by Jieri or levari facias ; which last, though it 

mentions de terris, yet it means no more than the corn and other 
present profits of the land ; Sir Wm. Herbert's case, 3 Co. 12 a* 
2 Inst. 294. And when lands were made liable by Westm. 2. 
c. 18., this could only mean lands descended, as lands were not 
devisable at common law. From this it was that courts of 
equity stepped in, in favour of the heir; and as before Westm* 2. 
the ancestor's personal estate was only liable in his hands ; so 
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did tbey give the heir the privilege of laying the load upon the 
personal estate, as the most proper fund for discharging the 
ancestor's debts. But this was at first personal to the heir ; and 
it was long before it was extended to the devisee^ or k^sres Jactus, 
For in Cornish v. Mew, 27 Cha. 2. 1 Chan. Ca. 271. it was 
refused to a devisee : but by whom, whether the Master of 
the Rolls and some judge, is uncertain. For though this was 
in Lord Nottingham's time ; yet I do not think it was done by 
him, because I find by a manuscript of his, and before that time, 
in Mich. 25 Cha. 2. he had determined otherwise in a case of 
Mason v. Cheney. Then it was confined to a general devisee, 
or hares f actus j upon the same ground as in the case of the heir, 
such devisee standing in the heir's place ; but was afterwards 
further extended by the same Chancellor, to a particular devisee, 
in Popley v. Popley, 2 Chan. Ca. 84. and 1 Vern. 96. where I 
understand the words ordinary devisee as meaning a devisee of 
particular lands. The opinion of this great man has been fol- 
lowed ever since ; and that on another reason besides those 
drawn from the old law, which is the testator's intent to give the 
estate to the devisee, free from any charge which might in its 
consequences frustrate that gift. New suppose there be simple 
contract creditors, and the personal estate is applied towards pay- 
ment of specialties; they shall stand in the place of the specialty 
creditors, for so much as is drawn out of the personal estate, 
and receive satisfaction out of the lands descended, which is no 
more than the original creditors could have done. The lands 
descended are, therefore (if the personal assets be insufficient) 
the primary fund for payment of debts ; and this I say on the 
authority of those cases of Savill v* Savill, and Lord Conway. 

^'It was objected that the testator's intent is declared by- an 
act of his own in his lifetime^ that of the mortgage, whereby he 
has created a specific lien on the lands devised, and declared 
that they shall bear this burthen, and that this was the party's 
own contract But this contract was only between him as 
debtor, and his creditor, not between him and his heir or 
devisee ; for with them he never contracted. And it has never 
been admitted in a court of equity that a man, by making a 
mortgage, intends the mortgaged lands to be the primary fund 
for payment of the mortgage money ; if it had, the Court would 
never have decreed payment out of the personal estate in the 



134 Tkie XV. Mangagt. CL lY. s. 20. 

fei phee. It was nid, indeed^tlie cue is diSmni with respect 
to tiie retl csteie, bvt do aatliority was cited lor this: and 
thoogh the anartgage be a pkdge and aeearity to the creditor, 
jet it ka^ca the lepfcseatatiYes of the mortgagor where they 
were, withoot detennining the question between the heir and 
the de¥isee. If a apedalty creditor ahall go first against the 
hnds descended, before he affects those deviaed, which is done^ 
not for the benefit of the ciedilor, hot of the dcTisce of the knd s, 
wl^ diall not the devisee ha?e the same benefit, directly to 
ezooeratehisownhwls,as he has in the other case by circuity? 
— that is. Why shall he not have die same relief directly against 
the heir, by throwii^ the chaige vpon him» as where he throws 
the simple contract creditoia npon him for so mach of the pei^ 
sonal estate as is eihansted by tiie specialty creditors, in case of 
a deficiency of personal assets ? L^atees are entitled to stand 
in the place of specialty creditoia: bat this is only as to lands 
desoendedy as waa determined by Lord Macclesfield, in Clifton 
«. Borty 1 P. Wma. 678^ where he saya expressly that a devisee 
of land is a specific legatee, and shall not be broke in npon, or 
made to contiibnte towards a pecnniary legacy. Now, if by 
this drooity of thrawing the legatees npon the real assets, they 
are pi e fciied to the heir, why shall not the devisee of the land 
be so too, especially when it is to comply with the testator's 
inient ? There is another reason for preferring the devisee in 
this caae^ gronnded vpon the reason of the common law, which 
c o nsidcfi every devisee as a poichaaor, and coming in by pur- 
chase, and an heir shall have no contribntion against a por- 
diaser, whether for a valuable consideration or otherwise. 
Sir W. Herbert's case, 3 Co. 12. In the case of Serle t>. 
St. Ekyy, heard at the RoDs, and afterwards before Lord Kii^ 
there was a devise of huMk, subject to the incumbrances thereof 
at the time of the testator's decease ; and held first at the Rolls, 
and afterwards by Lord King, that the incumbrances should be 
first charged on the other lands, descended to the heir before 
the devised lands. 

** I have now done with the reasons and authorities that de- 
termine me to think this mortgage shall be discharged out of 
the lands descended ; and shall proceed to take notice of some 
objections made on both sides. The first is what was said for 
the idaintifi; that this would tend to levdling all devises ; that 
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if a man had two estates, oDe mortgaged for a gteater, the other 
for a less sum, and devised one to one person, the other to 
another, one of the devisees would be entitled to contribution 
against the other; for which was quoted Carter v. Bamardiston, 
1 P. Wms. 606. But I think there could be no reason for contri- 
bution in that case, the intent being equal ; that as one devisee 
should have one part of the land, the other should have the other 
part Nor is the case of Cfirter v. Bamardiston any authority to 
what is urged ; for the several devises were not till after an ex- 
press general charge for the payment of debts. The only other 
fbjection I shall take notice of was on the part of the defendant, 
which was this, that if the devisee was not to have the lands 
descended applied in discharge of his mortgage, then in case 
the mortgagor chose to take his remedy against the heir, he 
might have his remedy over against the devisee, which would 
be absurd, and against the testator's intent. And I think this 
was rightly argned ; for whatever remedy the creditor pursues 
does not alter the right of the parties ; but the burthen must rest 
in its proper place ; and this strange consequence would follow, 
that the heir would take from a devisee what was plainly and 
manifestly intended him by the testator. 

'^ I have, after most mature deliberation, altered my opinion 
in this case, which I am not ashamed to own, since not to con- 
fess an error is much worse that to err. The appearance of hard- 
ship against the heir struck me at first ; but this hardship in a 
particular instance, must not prevail upon the Court to break 
into its rule for marshalling assets. And though this may be 
called a new case, not strictly within any rule, nor warranted by 
any former precedent ; yet must we remember that neither law 
nor equity consists merely of cases and precedents, but of gene- 
ral rules and principles, by the reason of which the several cases 
coming before courts of justice are to be governed, without dis^ 
tinction or exemption of any particular case, from hardships pe- 
culiar to it. But there is one circumstance in the present case 
which frees my mind from any uneasiness on account of hard- 
ship upon the heir, which is, that the charging the lands de- 
scended to him will bring things nearer to the testator's intent^ 
the whole being intended to go to the devisee ; and what has 
come to the heir is the mere effect of chance, the accidental re* 
vocation of the will by an act in law, the purchase of the rever- 



13b' 



The penoDal 
estate may be 
exempted. 



Bam6eld v. 
Windham, 
Prec. ID Cha. 
101. 



Lemao v. 
Newenham, 
1 Ves.51. 



Webb V. Jones, 
2Bro.C.C.60. 
1 Cox, 245. 
S.C. 



See2Sch.& 
Lef. 644, per 
]x)rd Redes- 
dale. 



Title XV. Mortgage. CA.IV. «.20— 23. 

sion of one estate after the will made, and the testator's dying 
without any republication of it. I declare, therefore, that the 
former decree must be reversed, and that the devisee has a right 
to have the lands descended upon the heir applied towards satis- 
faction of the mortgage." 

21. It is, however, in the power of a mortgagor, by his will, 
to exempt bis personal estate from the payment of money due 
by him upon mortgage, by substituting his real estate in its 
stead. 

22. I. S. devised all his manors to trustees and their heirs, 
upon trusty immediately out of the rents and profits, or by sale 
or mortgage of the premises, or any part thereof, to raise and 
levy money for payment and satisfaction of all his just debts; 
if there should be a surplus of lands or money, that to be to bis 
sisters jointly, and their heirs ; and gave all his personal estate 
to his wife, whom he appointed executrix. 

Lord Somers took notice that the debts were more than the 
personal estate amounted to;(6) therefore the testator must have 
meant that his wife should have it exempt from debts, or he 
meant nothing ; and there was in this case no room to make a 
different construction. 

23. A testator devised his real estate to be sold, and the mo- 
ney to arise from the sale to be applied to pay mortgages and 
other debts, the residue to be added to his personal estate. It 
was contended that these words were not sufficient to exonerate 
the personal estate ; that in order to be so, there must be a 
destination, as to the estate to be sold, for the mere purpose of 
payment of debts ; here was only a direction in transitu; for the 
words did not necessarily imply that the personalty was to 
be exonerated. The trustees were not under this devise bound 
to sell the estate immediately, yet the debts must be immediately 
paid ; that must be out of the personal estate. 

Lord Kenyon, M . R. said he had no doubt about the case : 
the general rules were very clear that the personal estate was the 
fund first liable ; and that the testator could not exonerate it 
without substituting another fund. But there was no magic in 



(b) [Modern authorities have detennined that eb enquiry into the state of the pro- 
perty, with a view to ascertain the testator's intention, cannot be made, bat that the 
intention must be collected from the will alone. Amb. 40. 1 Cox, 9. 1 Eden, 39. 
43. 3Ves. 113. 1 Mer. 220.] 
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words ; no peculiar form of expression was necessary in order to 
exonerate the persotial estate. If the intention of the testator 
was evident to exonerate the personalty, it must be exonerated ; 
here the intention was beyond all doubt. The testator had 
directed the residue to be added to the personal estate ; but 
according to the construction contended for, that would be 
gone. 

• 24. In a modem case Lord Thurlow laid down the following Ancuierv. 
rules respecting this doctrine: — " 1st, That the personal estate c.?!462. "*' 
is liable, in the first instance, to the payment of debts. But in 
exception to this, it is agreed, that the testator may, if he pleases, 
give his personal estate as against his heir, or any other repre- 
sentative, clear of the payment of his debts ; and then it be- 
comes a question, what is the mode of expression to give the 
personal estate, exempt from such payment ; when the rule of 
law is, that such estate is first liable. Perhaps it might not have Bonb. 301. 
been unwise to have adopted the rule laid down in Fereyes v. 
Robertson, that the testator must use express words for that 
purpose ; but it is impossible to abide by the opinion given in 
that case, consistently with the rules in other cases. The second 
rule is, that where there is a declaration plain, that shall stand 
in lieu of express words : this rule has been laid down so long, 
and acted upon so constantly, that if other judges were to put 
the construction of wills upon other grounds, how wise soever it 
might have been originally to have done so, it would be very 
unwise to make the administration of justice take a course con- Bootlev. 
trary to former rules. Therefore if there be a declaration plain, i Men 193.231. 
or manifestation clear, so that it is apparent upon the face of the ^^^^^ ^• 
will that there is sue}) a plain intention, the rule then is, not to 4 Mad. 148. 
disappoint, but to carry such intention into execution ; but 
should not such intention manifestly appear, there is not a 
single case which does not take it for granted, that the 
personal estate is by law the first fund for the payment of iMer.2i9.per 

debts." LoidEldom 

25. A mortgagor may also by specific gift of a chattel, in his A specific eift 

•11 • /* 1 ^ i* 1^ 1 of a chattel wUl 

Will, exonerate it from the payment of the money due on a mort- exonerate it. 

gage; [for. although the natural fund for the payment of debts is 

the personal estate, and the heir or devisee of the real is in gene- ^^ ^' 

ral entitled to have the personal estate applied in exoneration of 2 P. Will. 329. 

S3«S & 1 TK 

incumbrances affecting the former, yet the [Court of Chancery 730.' 
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will not permit such arraDgement to take place when it wovU 
defeat legatees of their legacies.] (c) 

26. A person bein^ seised of a real estate in fee, which he had 
mortgaged for 600L, and possessed of a leasehold, devised the 
former to his eldest son in fee, and gave the latter to his wifey 
and died| leaving debts which would exhaust all his perscHial 
estate, except the leasehold given to his wife. The questioQ 
was, whether there being» as usual, a covenant to pay the mort- 
gage money, the leasehold premises devised to the wife should 
be liable to discharge the mortgage. 

Sir J. Jekyll, after taking time to consider of it, and being 
attended with precedents, decreed, that as the testator had 
charged the real estate by this mortgage, and on the other hand 
specifically bequeathed the leasehold to his wife, the heir should 
not disappoint her l^acy, by laying the mortgage debt upon it, 
as he might have done, had it not been specifically devised ; 
and although the mortgaged premises were also specifically 
given to the heir, yet he to whom they were thus devised must 
take them cum onere, as probably they were intended. 

27. The rule that the personal estate shall be first applied in 
payment of mortgages is founded on the principle that the 
debt was originally a personal one, and the charge on the real 
estate merely a collateral security ; but where this principle fails, 
the rule does not apply. 

28. Thus where the mortgage debt was contracted by one 
person, and the lands so mortgaged descend to another, bis 
personal estate will not be liable to the pajrm^nt of the money. 

29. Thus it is laid down by the Court of Chancery in the case 
of Cope V. Cope, that if a grandfather mortgages his estate, aad 
covenants to pay the mortgage money ; and the land descends 
to his son, who dies without paying off* the mortgage, leaving a 
personal estate and a son ; the intermediate son's personal estate 
shall not be applied in payment of the mortgage ; for the debt 
was not contracted by him, and so his personal estate derived no 
advantage from it. 

30. A covenant to pay the money due on a mortgage, created 
by another person, will not make the personal estate of the cove- 
nantor liable in the first instance to the payment of it ; such a co- 

(o) [Upon the doctrine of manhalling of a«eti in hfwit of legatees, see 1 Bop» 
Leg. 806-846. Ed. 1828.] 
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Tenant being only considered in equity as an additional aecarity, 
which does not alter the nature of the debt 

31. Sir E. Bagot married the daughter and heir of Sir Thomas Bagot v. 
Wagstaff ; and for raising part of her portion. Sir T. Wagstaff 1 1^. w^.347. 
mortgaged part of his estate for 3^00/., and died, leaving Lady 
Bagot his daughter and heir. The mortgagee wanting his money. 
Sir Edward joined in an assignment of the mortgage, and cove- 
nanted that he or his wife would pay the money ; in conse- 
quence of which a question arose, whether, by reason of this 
covenant. Sir Edward's personal estate should be liable to pay 
the same. 

. Lord Cowper declared, that this covenant by Sir Edward DoDitthorpQ 
did not d[>lige his personal estate to go in ease of the mortgaged 2 £d«n 162. 
premises ; for as much as the debt being originally Sir Thomas 
Wagstaff 's, and continuing to be so, the covenant, upon 
transferring the mortgage, was an additional security for the 
satisfaction only of the lender, and not intended to alter the debt. 

32. George Evelyn the father, in pursuance of a power, Evelyn v. 
mortgaged an estate whereof he was tenant for life with re- wmiTesQ. ' 
mainder to his first and other sons, for raising 1600/. 

Upon an assignment of tliis mortgage George Evelyn the son 
covenanted to pay the mortgage money. At his death it became 
a question whether his personal estate should be applied in 
payment of the mortgage made by his father, as he had cove- 
nanted to pay it. 

Lord King, assisted by Lord C. J. Raymond and the Master 
of the Rolls, was of opinion, that the personal estate of the son 
should not be applied to pay off the mortgage made by the 
fiitber ; forasmuch as the charge was made by George 
Evelyn the father, in pursuance of his power. That this being 
the original debt of G^rge Evelyn the father, though his personal 
estate, if any such were to be found, would be liable thereto, yet 
tl}^e son's personal estate ought not to be charged with the fa* 
ther's debt : and notwithstanding that the son did afterwards, 
on the assignment of the mortgage, covenant to pay the mort* 
g^e money, yet since the land was the original debtor, the 
covenant from the son should be considered only as a surety for 
the land. 

33. Greorge Delaval, in 1722, mortgaged lands to W. C. to Shaftoo. 
secure the repayment of 6000/. with interest at 5 per cent., and wms.664.'n. 
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by his will» made in 1723, he devised the lands to his nephew, 
O. ShaftOy in tail male, remainder to the plaintiff in tail male, 
remainder over ; and died soon after. In 1725, G. Shafto suf- 
fered a recovery to the use of himself in fee. The mortgagee 
calling for his money, W. Gibbons agreed to advance the 5000/. 
at 4 per cent., on an assignment of the mortgage ; which was ac- 
cordingly assigned to him, with a proviso for a redemption, od 
payment of the principal and interest at 4 per cent. And G. 
Shafto covenanted for himself, his heirs, executors, and admi- 
nistrators, to pay Gibbons the said principal and interest In 
1779, Shafto agreed to raise the interest to 5 per cent. ; and 
by deed covenanted with the mortgagees, that the estate should 
remain as security for the 5000/. with interest at 5 per cent.: and 
that he, his executors, 8cc. would pay such interest for the same. 
In January, 1782, G. Shafto died, the interest on the mortgage 
being then in arrear for about ten months. 

The bill was brought, among other things, to have the 5000/. 
and interest paid out of the personal estate of G. Shafto, or at 
least the arrear of interest due at his death, and the additional 
1 percent, charged by the deed of 1779. But LordTharlow 
was clearly of opinion, that the personal estate ought not to dis- 
charge the mortgage, the land being the primary fund. He 
also thought that the interest must follow the nature of the 
principal; and that the contract for the additional intereBt, 
turning upon the same subject, must be in the nature of a real 
charge. 
Or a charge on 34. Althoufi^h a persou should chars:e his real and personal 

the i«al esute. . • . j 

estate with the payment of bis debts ; yet this will not render 

his personal estate liable to the payment of a mortgage created 

by another. 

Lawion o. 35. H. Lawson beins seised in fee by descent of an estate at 

iBro.C.c.58. Cramlington, in the county of Northumberland, and of other 

Q 1>«-» 'Pari 

Ca.424. estates both freehold and copyhold, devised his estate at Cnup- 

lington, which was subject to a mortgage contracted by an an- 
cestor, and also another estate, to be sold ; charged the same, 
and also all his personal estate, with the payment of his debts; 
and devised the residue of his real estate in trust for his brother, 
in strict settlement. 

The question was, whether the personal estate of H. Lawson, 
the testator, was liable to the payment of this mortgage; and 
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it was decreed by Lord Tharlow that the personal estate was 
not liable. 

On an appeal to the House of Lords, it was contended for the 
appellants — 1. That although a devisee of a real estate has ge- 
nerally no right to call upon the personal estate of the testator to 
disincumber the real estate devised, of any debts, not of his own 
contracting; yet where there were words in the will which 
shewed the testator's intention that his personal estate should 
be applied, a court of equity would decree such application. 
2. That in this case the testator's intention was clear, that this 
debt, as well as his own debt, should be discharged out of the 
fond he had provided, for the purpose of carrying the whole real 
estate, or what should remain of it, in the course of succession 
which he had prescribed. 

On the other side, it was said — 1. That by the established 
rules of equity the personal estate of the testator, whose will 
does not require such an application of it, is not to be applied 
in favour of those who claim his real estate, for the purpose of 
exonerating it from debts not originally contracted by such 
testator. Courts of equity distinguish between the debts of a 
testator and the debts of his estate. If the testator had received 
the money for which his real estate was pledged, his personal 
estate having received the benefit of the charge made upon the real 
estate, would in equity be liable to disincumber the real estate: but 
if the testator's ancestor created the charge, the testator's personal 
estate not having received any augmentation, at the expense of 
the real estate, could not in such a case be considered as a debtor 
to it ; and this held equally whether the testator was seised in 
fee simple, or for a less estate, in the lands charged. This was 
the true principle of all the cases determined on the subject 
The circumstance of the testator's having been personally liable 
was often mentioned, as the ground of decisions which have 
directed the application of personal estate in exoneration of real : 
but there were many cases in which courts of equity had refused 
to direct personal estate to be so applied, though the testator 
bad entered into covenants, or other personal engagements, to pay 
the debt for which the real estate had been pledged by his an- 
cestors, or those through whom he claimed. Each of these 
principles, however, would exempt the personal estate of H. 
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LawsoD from being applied towards discharging this mortgtge 
upon the Cramlington estate, which was contracted by his father 
unless the will of H. Lawson required it to be so appbed. 

2dly9 There was no express mention made of the debt in H 
Lawson's will, nor any clause that afforded a proof that be coin 
sidered it as his debt. The testator created a fund for the pay- 
ment of Am debts, legacies, and funeral expenses : but to apply 
that fund, or any part of it» in dischai^ of the mortgage debt, 
would be to dispose of it for the payment of a debt which ce^ 
tainly was not kU debt» in contemplation of law. The decree 
was affirmed* 

36. Where a person only purchases an equity of redemption, 
his personal estate will not be applied towards payment of 
the mortgage money; because it was not benefited by the 
loan. 

37. Thus it is laid down by counsel in the year 1681, as a 
doctrine fully established in Chancery, that where a person par* 
chases an equity of redemption, in that case, although he pur- 
chases the land, subject to the debt due on the mortgage, and 
must hold the lands subject to such debt, yet that debt oodd 
nerer charge his person, nor did it in any sort become his own 
proper debt* 

38. John Aynesley purchased an estate from William Aynedey 
which was subject to a mortgage for 2,000/. Not having paid 
it off, he devised the lands, together with other real estates^ bat 
subject nevertheless to the payment of all his debts, to his son, in 
strict settlement 

The question was, whether the personal estate of John Aynea* 
ley should be applied in dischai^ of this mortgage- 
Lord Thurlow said, this case was exactly the same with that 
of Rochfort V. BeWedere, 6 Brown's Pari. Ca. 299. where the 
House of Lords decreed that the personal estate was liable to 
the payment of the mortgage : but, notwithstanding, he said he 
was of a different opinion* The personal estate never was liable^ 
nor was the party ever liable, to an action for recovery of the 
money ; and theref<N*e it ought not to be applied in payment of 
the mortgage* 

39. A covenant fwwn the purchaser of an equity of redemption 
for payment of the mortgage money will not make his personai 
estate liable in the first instance to the payment of it. 
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40. Mr. Leigh, the testator, had parchased sereral estatea Fomst^v. 
aabject to mortgages ; with regard to one of which, he entered 2 ^Wmt. 664. 
into a covenant for payment of the mortgage money, for the pur- 
pose of indemnifying a trustee ; and as to another, which was a 

part only of an estate, subject to a mortgage, upon splitting the 
incumbrance, both parties covenanted to pay their respective 
shares, and to indemnify each other. 

Lord Hardwicke thought these covenants would not have the 
effect of making the mortgages personal debts of the testator, they 
having been entered into for particular purposes ; and declared 
his opinion accordingly in the decree. 

41. But where it appears to have been the intention of the Uii1«m the pur- 
purchaser of an equity of redemption to make the debt his own, thedebthiiown. 
there his personal estate will be applied in payment of the 

money due upon it. 

42. A person aereed to purchase an estate which was in Panonsv. 

Freem&o 

mortgage for 90/., of which he covenanted to pay 86/. to the Amb. 11*5. 
mortgagee, and AL to the owner of the estate. The purchaser 
died ; and the question was, whether the heir at law was en« 
titled to have the money paid out of the personal estate of the 
purchaser. 

Lord Hardwicke was of opinion that he was. — 1st, It was 
an express contract to pay, and the representative of the mort- 
gagor might maintain an action for the money ; and so might 
the mortgagee obUge the mortgagor to let him make use of 
his name to recover the money. This was as strong a case as 
could well come before the Court. 

2dly, It being agreed to be part of the purchase money, Wanogv. 
the heir would, if there was nothing more in the case, be en- 332. ' 
titled to have the money paid out of the personal estate, as f/^^^'^"* 
where one articles to purchase an estate, and dies before the i4Vei.4i7. 
purchase is completed. 

43. Where a wife joins her husband in a mortgage of her Mortgambv 
own estate, and the money is applied for the husband's benefit, wife. 

the personal estate of the husband will be first applied in pay- 
ment of the mortgage. 

44. Lord Huntingdon and his first wife joined in a mort- Huntingdon v, 
gage for a term of years of her estate for 4,600/., by the j Ab!°|q?62. 
execution of a power of appointment, to pay for a place of cap- ^Bro.Pari. 
tain of the band of pensioners, for Lord Huntingdon, who pro- 
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mised to repay the money out of the profits of the place, or 
otherwise. The mortgagee, together with the earl and countess, 
assigned the mortgage, subject to a proviso, that if the earl or 
countess, or either of them, should pay the money and interest, 
the term should cease. 

The earl afterwards paid off the mortgage, and procured the 
term to be assigned to a trustee for himself. 

The countess died ; and the earl having married again, made 
his will, and devised the mortgage, with all other his personal 
estate, to his executors, in trust for his children by his second 
wife. The son of the first wife, who became Lord Huntingdon 
upon the death of his father, filed his bill to have the term 
assigned to attend the inheritance, which had descended to him 
from his mother. 

Lord Keeper Wright declared he could not decree for the 
plaintiff, but upon the usual terms of redemption, on payment of 
principal, interest, and costs, and discounting profits. 
Anno 1702. The plaintiff appealed to the House of Lords, insisting that 

he was in effect decreed to pay the mortgage debt, which was 
wholly a debt of the late earl, created to serve his particular 
occasions, and never was in any shape the debt of the late coan- 
tess, nor did any part of the money come to her use. Besides 
the earl covenanted, in the mortgage deed, to pay and satisfy the 
mortgage money and interest ; and this covenant being in fact 
performed, the term ought not any longer to have been kept on 
foot, unless to attend and protect the inheritance, but not to 
charge it. That the appellant's mother being, at the time of 
making this mortgage, tenant for life, with remainder to the 
appellaqt in tail, and the premises being her own inheritance, 
the. same ought not to be charged farther or otherwise than she 
agreed and consented ; and it could not be imagined that she 
agreed to charge her land any otherwise, than to stand as a 
security for the money which her husband had occasion for, and 
was thereby enabled to borrow, and to be exonerated, when be^ 
the principal debtor, should pay off the debt. But she never 
meant to make any absolute gift of so much money to her hus- 
band, or that her estate should stand mortgaged to him, or any 
in trust for him, for that or any other sum. That it appeared 
by proof in the cause, that the earl, in order to gain the 
countess's consent to the mortgage, had promised that he woald 
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pay off the money, and discharge the land ; but if the earl h^id 
made no such promise, yet he ought not, in conscience to be 
deemed a mortgagee or incumbrancer upon the estate, for having 
discharged his own debt, which he alone was liable to pay, and 
to be sued for by virtue of his covenant: and it was not agree* 
able either to reason or experience, that a principal debtor, 
merely by paying the debt he owes, should become a creditor, 
and charge bis own surety with the payment of the debt, by 
any means or contrivance whatever. 

On the other side it was contended that the late earl was no 
way compellable to discharge the land of this debt ; nor did the 
countess, when she agreed to mortgage the premises for raising 
the 4,500/., desire or insist on any covenant or agreement for 
that purpose ; but^ on the contrary, by the assignment of the 
mortgage, it was expressly agreed that on payment of the 
4,500/., the term should be assigned to the earl and countess 
or as they or either of them should direct. That the earl was 
so far from intending to exonerate the land, by his paying off 
the mortgage money, that he not only took care to have the 
mortgage assigned and kept on foot ; but also considering him- 
self as a creditor for the money so advanced, he constantly, after 
the death of the countess, kept regular and exact accounts of 
his receipts and payments relating to the mortgaged premises. 
That it was certainly as lawful for the earl to lay down the 
money, and take an assignment of the mortgage, as it would 
have been for any other person to have done; and there- 
fore it was but reasonable that he should have the like benefit 
thereof, to reimburse what he paid for such assignment, as 
a stranger might have had : and since the earl had thought fit 
to leave the money due on this mortgage, as a provision for 
his six younger children, who had very slender fortunes, and a 
narrow subsistence, it was hoped that there would appear no 
ground or reason to reverse or alter the decree. 

It was ordered and adjudged, that so much of the decree as 
was complained of should be reversed ; and that the premises in 
question should be discharged from the demands of the respond- 
ents, and the term assigned, as the appellant should direct. 

46. Mr. Alexander and his wife, who was the daughter and ^^^^^^ t>.Xee, 

^ 2 Vera. 604. 

heir of one Dayly, made a mortgage of the wife's estate. The 
husband covenanted to pay the money: but the equity of 

VOL. lU L 
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redemplioii was nju i til to them and Am hein. Mr. Alex-' 
aodcr, tbe hadniid, died ; and made the defendant his executor, 
the wife surnriiig. After a decree to aeooont, 

Tbe qnestioo was opoD exoeptioiis to the Master's report, 
whether the mortgage aioiiej shooU stand charged upon the land, 
or tbe land be exonerated out of the husband's personal estate. 
^ Per Cmr. — The basband having had the money, is in equity the 
dditor^and the land is to be considered bat as an additional secu- 
rity ; and so decreed it, according to the judgment in the House 
of Peers, in the case of Lord and Lady Huntingdon. 

J?*'t^ 46. The wife joined with her husba^ in a fine to Tai8e400/. 

1 P.Wm.364. out oC her own estate, for the use of her husband, to equip him 

as an oflBcer in the army. 

The question was, whether the husband's personal estate 
should be applied to exonerate the mortgage. 

Per Cur. — ^The wife subjected her estate to supply the wants 
of her husband. It mast be taken to be a debt due from the 
husband ; and to be paid out of his personal estate, if he be able: 
but all other debts should be first paid. 

2Atk.384. 47. Lord Haidwicke has said — ^''Suppose a husband has a 

1 Vcb S. 252. mortgage upon his estate, and a wife joins with him in charging 

her own ; if she sunriTes him, though her estate is liable to the 
mortgagee, yet in this court, her estate shaD be looked upon 
only as a pledge ; and she is entitled to stand in the place of 
the mortgagee, and to be satisfied out of her husband's estate.** 

48. [But where the charge on the wife's estate is not the debt 
of the husband, her claim to exoneration fails. 

Bagot V. Thus where the estate descended to the wife subject to a 

ii\ will. 347. mortgage, and the mortgage was assigned, the husband cove- 
nanting in the assignment to pay the mortgage money. It was 
decided that tbe debt, not being the husband's, his personal 
assets should not exonerate the wife's estate ; the husband's 
covenant was only considered an additional security.] 

49. So also where money is borrowed on the wife's estate, partly 
to pay her debts, and partly for the husband's use, the huaband will 
not be required to indemnify his wife's estate i^ainst any part of it 

Lewii V, ^' On a bill to have a sum of 1,100/. paid by the defendant, 

160^8.' cT**' ^^ having been borrowed by him on the security of his late wife's 

2 P. WilL 664. estate. Lord Hardwicke said, the general rule was, that where 

ID ll0tlS« 

the husband borrowed a sum of money for his own use, and the 
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wife joined in a mortgage of her jointnre for repayment of it, 
her estate ahoald be a creditor on the husband for that sum. 
So it was where there was no settlement, and the wife mortgaged 
her estate of inheritance to raise money for the husband. But 
there was no instance where, at the time of such mortgage or 
security made, if at the same time a settlement was made either 
before or after marriage, that the husband was considered as 
answerable to the wife's estate, for the money borrowed ; that 
was an exception out of the general rule ; otherwise it would be 
▼ery inconvenient to men that were going to be married, and 
nine times in ten contrary to the intention of the parties. Be- 
sides, in this case, the greatest part of the money borrowed 
was to pay off a debt due from the wife dum sola ; and it was 
against equity to say that the husband ought to indemnify the 
wife's estate against that debt. The husband, it was said, was 
liable to the wife's debts, contracted before marriage ; and so he 
was : but if he was not sued in her lifetime, he was not liable 
even at law, unless she had a separate allowance, and left any 
thing behind her, which he possessed as her executor. 

It was said, part of this money was paid to the husband and 
wife, not in order to discharge the wife's debts, but to the hus- 
band's use ; that payment to the husband and wife was pay- 
ment to the husband. The Court would not however set up 
two presumptions, but adhere to one only. As the greater part 
was manifestly not intended to be accounted for by the hus- 
band, to the wife's estate, so he should take it that the rest was 
not. It was said the husband gave bond for payment of the 
money, and performance of covenants ; that the creditors might 
have sued him on this bond, and then he must have come as 
plaintiff into the Court of Chancery, to be repaid out of the wife's 
estate, which the Court would not have done ; and there was no See KioDoul 
more reason £6r it then ; and he was of opinion the Court would i Ves.°Jun. 186. 
have relieved him. Therefore decreed the defendant only to keep Husb.&Wife 
down the interest for life, 8cc. c. 4. t. 2. 

.6L If however it appear not to have been the intention of the 
wife to stand as a creditor for the mortgage money, the hus- 
band's personal estate will not be liable. 

62. A bill was filed by the widow of William Clinton, to have Clintoii *. 
her estate exonerated, by the estate of her husband, from a mort- 3 Rro.'^C. C. 
gage made by the husband and plaintiff, for which he received ^^^* 

X 2 
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the money. The facts were, that in 1746 the plaintiff intermar- 
ried with William Clinton, who was then in indifferent circum- 
stances, and received from her father a proper fortune. In 1762, 
she became entitled to some real estates ; and, in order to raise 
money for her husband, she joined with him in a mortgage of 
those estates. After the death of Clinton, the plaintiff filed her 
bill to have her estates exonerated, to which the devisee of the 
personal estate and executor of her husband put in an answer, 
in which they contested the plaintiff's right on the ground that 
it was a voluntary gift, by the plaintiff to her husband, in order 
to enable him to complete a purchase which had been made at 
her request; and that upon settling some accounts, the matter 
respecting the mortgage had been fully entered into, on which 
occasion the plaintiff admitted she had been advised to claim the 
mortgage money, but had relinquished that idea, and did not 
desire it, and promised to discharge the same, and accept the 
provision made for her by her husband's will. 

Lord Thurlow admitted parol evidence of the wife's having 
relinquished this demand .against her husband ; and dismissed 
her bill. 
Effect upon the 53. Where lands are in settlement, and the husband and wife 

wife s right 

where theequit^ joiu in a mortgage of them, if the deed creating the security is 
oot T&etv^V^ ^^ more, in effect, than a simple charge on the lands, and does 
^^\ not alter the limitations farther than is necessary to create the 

Jackson v. ^ ^ 

Innes, 1 Biigh charge, the right of redemption, although it be reserved by the 

all theautho- deed to the husband and wife, or either of them, their or either 

point are re- ^^ ^^^^ heirs, belongs only to those who are entitled under the 

fcrredto. settlement, and not to the heirs of the husband, if he survives 

nusconibe v. . 

Hare. 6 Dow. I. the wife. But where the wife's lands, on her marriage, were 
Husb. & Wife, limited to the use of the husband and wife successively for life, 
V0I.1.C.4.S.3. remainder to their issue, with the reversion to the wife and her 

heirs, and the deed contained a power of revocation and new 
appointment, and the husband and wife made a mortgage for a 
term of years, and afterwards executed a deed of farther charge, 
and levied a fine, and thereby limited the lands, subject to the 
term to themselves for life, with remainder to the heirs of their 
bodies, and for default of such issue to the right heirs of the sur- 
vivor, it was held that, as there was, on the face of the deed, a 
clear manifestation of an intention to effect a change of the 
beneficial interest, the husbaad and his heirs^ (the wife being 
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dead, and there being no issue,) wad entitled to the equity of 
redemption. 

64. Where an estate in mortgage was vested in a person for Contriimtion 
life, with remainder to another in fee, the rule formerly was, that for life aod°re- 
th e tenant for life should pay one-third, and the remainder-man Ballet? ™*°' 
the other two-thirds, of the money due on the mortgage. [But Sf^ P^c. in 
the rule respecting contribution by the tenant for life, of one-* ciyattv.Batti- 
third of the principal money, is now exploded. He is bound, ^7*5 y^;^'^^ 
however, to keep do wn the interest , and beyond that to contri- White ». White, 
bate in some cases in proportion to the benefit he derives from 9 ib. 554. 
the liquidation of the mortgage.] And where the mortgage is LoiS CadoMo, 
not redeemed during the life of the tenant for life, there the }g X^Lof^* 
whole of the money must be paid by the person who becomes ^ ^er. 3. 
possessed of the remainder, who cannot compel the representa- house, i Ves. ' 
tives of the tenant for life to contribute any thing towards the f^^opcr^Lee** 
payment of the mortgage money. ^ Y°*',^**-.f- 

65. If a tenant for life of an equity of redemption pays off the Newiing v. "^ 
mortgage money, and procures the term to be assigned to a ^blTss* ^ *** 
trustee for himself, makes improvements, and dies, and after- 
wards the remainder-man comes to redeem, [the rule formerly 

was that] the representatives of the tenant for life should have 
an allowance of two-thirds of the lasting improvements, but no- 
thing for the other third, because he received the benefit thereof 
during his life. [But modern decisions seem to have altered this Decree in 
rule, and to have allowed the tenant for life and the mortgagee 2 s*ch! & Le?^' 
making lasting improvements, the whole of the principal money ^- 
expended, and interest from the period of the advances ; but of soQ,3Aik.5i7. 
course the representatives of the tenant for life cannot claim in- i vrnV84. q.T.' 
terest of the money paid in discharge of the mortgage debt, for ^^^^ ^' ^'* 
that the tenant for life was bound to keep down.] 

56. Where a person who is tenant for life of an estate that is Where tenant 
mortgaged pays off the mortgage money, his personal represen- paysoffamoit- 
tatives will be entitled to call on the remainder-man for all the ^^* 
principal money so paid ; but where a tenant in tail pays off a Tit 2.0.1.8! 40.' 
mortgage, the presumption is, that this was done in exoneration ^'.^12^^^*^* -^ 
of the estate, unless the contrary appears. 

57. A. tenant in tail of an equity of redemption, under his Kirkham v. • 
father's will, paid off a mortgage secured on the estate, by a 258! ' ^"' 
term for years, but did not procure an assignment of the term, 

and afterwards devised the lan^s. The remainder-man claimed 
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the lands, the estate tail not being barred, discharged of the 
incumbrance. 

Lord Hardwicke held, that there being a term for years in the 
mortgagee, which stood out in point of law, as it did before, no 
assignment in law having been made thereof, none of the parties 
before the Court had the legal estate, for a conveyance of which 
the plaintiff came ; therefore, ihiU conveyance must be upoa 
equitable grounds. So far as it appeared, tenant in tail paid it 
off with his own money. He might have taken an assignment 
of the term, either in trust to attend the inheritance, which 
would have ended the question, or in trust for himself, his exe- 
cutors, or administrators; which would, notwithstanding the 
remainder over, have kept this incumbrance on foot for the bene- 
fit of his personal estate, and those entitled thereto; or he might 
have called for an assignment of it during his life, if he had dis- 
covered this limitation in remainder, that it might have been 
made for the benefit of his executors, not of the remainder. But 
his not doing any of these clearly proved, that he conceived he 
had the absolute ownership of the estate ; and the Court could 
not decree to persons claiming this, in contradiction to his appre- 
hension and intent, a conveyance of the inheritance, and like- 
wise of the term, without making a satisfaction to the personal 
estate of the tenant in tail ; as that would be contrary to the 
maxim, that he who would have equity must do equity. 

The plaintiffs were decreed to have the estate, subject to the 
money paid by the tenant in tail, in discharge of the mortgage. 

Interest. 58. In all mortgages it is expressly stipulated that the mort- 

gagor shall pay interest for the money borrowed ; but in conse- 
quence of the Stat. 12 Ann. st. 2. c. 16* s. K all assurances for 

Tit. 32. c. 15. the payment of any principal money to be lent, whereupon there 

shall be reserved above 6 per cent.j shall be utterly void. And 
Lord Hardwicke has said, that if a mortgage be drawn only for 
5 per cent.f and the mortgagee takes six ; it would be void upon 
the word take in the statute. 

59. By the statute 14 Geo. 3. c. 79. it is enacted> that all 
mortgages which shall be made and executed in Great Britain, 
of or concerning any lands, tenements, hereditaraentSi 8ic. bmng 
in the kingdom of Ireland, or in any of the British colonies or 
plantations in the West Indies, to any of his Majesty's sutgects, 
and all bonds, corenants, and securities, for payment thereof. 



TUleXV. Mortgage. Ch. IV. s. 69—62. 151 

«nd the interest thereof, and all transfers and assignments thereof, 
shall be as good and effectual as if the same were made and 
executed in the kingdom, island, plantation, or place where the Tit. 32. c. 27. 
lands, &c. severally lie, at the rate of interest allowed in those places. 

60. Interest on mortage8(<{) isdvie de die in diem ; and therefore 
if a person be entitled to the interest of a mortgage for his life, 

with remainder to another, his executor will be entitled to in- Edwaidsv. 
terest up to the day of his death. w^ n'e! **' 

61. It has been usual, where the interest of money lent on Joryv.Cox, 
mortgage is reserved at the rate of five per cent., to insert a .i^* ^'^ ^' 
proviso, that if it is punctually paid, the mortgagee will accept ^^^^ ^- 

of four, or four and a half jier cent., which is allowed to be good : 2 Vem'. 3i6. 
but where the interest reserved was five per cent., with a proviso Mayoard, 
that if it was not paid within two months after it became due, it ^ ^^ ^^^' 
should be raised to five and a half per cent., and the interest was 
not paid within the time, the Court of Chancery would not allow Brown t.6aik- 
the mortgagee to recover the additional half per cent., because wms. 652. 
it was in the nature of a penalty, and therefore relievable in 
equity. 

62* It is held in an old case, that where money was lent upon Hali^x v. 
mortgage at five per cent., and the mortgagor covenanted to pay 2 V6rn%34. 
six per cent* if he made default for the space of sixty ^^nn^^i* 
days after the time of payment ; the Court decreed that from ^ £<ien, 197, 
default made he should pay six per cent. The covenant being 
the agreement of the parties, was not to be relieved against as a 
penalty. And the same doctrine was held by the House of Peers Burton v. 
in 1725, on an appeal from a decree of the Court of Chancery of s'lJIS^Paii. 

Ca.233. 
(d) [By Btat. 3 & 4 Will. 4. c. 27. s. 42. It is enacted, that after the said Slst day 
of December 1833, no arrears of rent or of interest in respect of any sum of money 
cliarged upon or payable out of any land or rent, or in respect of any legacy, or any da- 
mages in laipect of snch aneftrs of rent or interest, shall be lecorered by any distress, 
action or suit, bat within sis years next after the same respectively shall have become ' 
dae, or next after an acknowledgment of the same in writing shall have been given to 
the person entitled thereto, or his agent, signed by the person by whom the same was 
payable, or his agent ; provided nevertheless that where any prior mortgagee or other in- 
cnmliranoer shall have been in possession of any land, or in the receipt of the profits 
thereof, within one year next before an action or suit shall be brought by any person 
entitled to a subsequent mortgage or other incumbrance on the same land, the person en- 
titled to such subsequent mortgage or incumbrance may lecover in such action or suit 
the arrears of interest which shall have become due during the whole time that such 
prior mortgagee or incumbrancer was in such possession or receipt as aforesaidi although 
such time may have exceeded the said term of six yeai-s.] 
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Irehmd. It does not| howerer, appear how a di8tincti<m can be 
made between the creation of a penalty by a proviso, or by a 
covenant. 

63. It is a general rule that interest shall not be allowed upon 
interest ; and that no agreement, entered into at the time when 
a mortgage is made, will be sufficient to make future interest 
principal. 

64. A mortgagee compelled the mortgagor to agree that the 
interest should be turned into principal at the end of every six 
months* 

Lord Hardwicke relieved the mortgagor ; and said that in* 
terest was seldom allowed to be turned into principal, except 
upon the advance of fresh money; and even then, it was 
reckoned a hardship upon the mortgagor, and an act of op- 
pression. 

65. There are, however, several exceptions to this rule: — 1. 
Whore the mortgagee assigns over the mortgage to a stranger 
homi^fidt^ and with the consent of the mortgagor ; all the money 
paid by the assignee that was due to the mortgagee will be con- 
sidered as principal ; and the assignee shall have interest upon 
the interest then due, and paid by him, as well as upon the 
principal originally lent 

66. Where an account has been regularly settled between the 
parties, and signed by ihem, it will carry interest, becaoae in 
such a case there is an implied contract on the part of the 
debtor to pay« And aU contracts to pay (says Lord Thnrlow) 
undoubtedly give a right to interest from the time when the 
principal ought to have been paid. 

67. Where an account has been settled, between a mortgagor 
and a mortgagee, by a Master in Chancery, porsnnt to an 
Older, and confirmed by the Cooit, interest will be allowed npoB 
what is due, from the time of such settlement, evoi thongh put 
of it be in respect of costs. 

[So where a mortgage of land was made, by way of eol- 
lateral security, for such balance as might eventaaily be dwe 
from the customer to hi$ banker, it was no objection to cfaaigii^ 
the land with such balance, that it had been partly composed of 
interest turned into pnocipal by rests, and interest on that in- 
terest, according to the conise of 
and his 
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68 Where the Court of Chancery enlarges the time for 3. Where the 
the mortgagor, that is a favour^ as he w^uld otherwise be i.M.&Yor ' 
foreclosed ; and it is but just and reasonable that he should pay ^^' 
for it. 

69. Thus where on a bill to foreclose, principal, interest; Nealet?. Att.- 
and costs, were lumped into one sum by the Master ; and it 246.' 

was held, that if the mortgagor, or a puisne mortgagee, 
prayed longer time to redeem, they must pay interest for the 
whole sum. 

70. In the case of infants, interest is not generally allowed on 4. Where the 

. parties are in* 

interest. For one of the grounds upon which interest is turned fanu. 
into principal, is as a punishment on the mortgagor for the non- 
performance of his contract, which ought not to operate against 
an infant: but where a benefit accrues to an infant, it is 
otherwise. 

71. J. S. mortgaged his estate to the plaintiff, and died, Chesterfield r. 

" , Cromwell, 

leaving the defendant his daughter and heir, who was an infant, i Ab. £q. 287. 
and had nothing to subsist on but the rents of the mortgaged 
estate. The interest being suffered to run in arrear for three 
years and a half, the plaintiff grew uneasy at it, and threatened 
to enter on the estate, unless his interest might be made prin- 
cipal ; upon which the defendant's mother, with the privity of 
her nearest relations, stated the account ; and the defendant her- 
self, who was then near of age, signed it. 

The account being admitted to be fair, it was held that though 
regularly interest should not carry interest ; yet in some cases, 
and in some circumstances, it would be injustice if interest 
should not be made principal. And the rather in this case, be- 
cause it was for the infant's benefit, who without this agreement 
would have been destitute of a subsistence. 

72. r Where a mortgagee in possession receives the rents of the interestbymort- 

. • J jt J 8f*8®* *° po«es- 

mortgaged estate, after his debt has been satisfied ; and does not uon after moit- 
immediately pay them over to the mortgagor, but retains them w^n o. Met- 
for his own use, he is chargeable with interest thereon, for he is Sf/®'^^'*^ 
availing himself of another man's money. See I Mad. 269. 

73. So when he is in the actual possession of the mortgaged 
premises, though not in receipt of rent, he is, in fact, in receipt 
of profits, and he will be charged with an occupation ; and the 
Court of Chancery will direct annual rests to be made with the 
view to the computation of interest] 
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Who are boiuid '^^ All persons seised in fee simple of lands in mortgage are 

Tiu3^ ^iTSk ^^^^ ^ P^y ^^^ interest of the mortgage ; and even a tenant 

for life may be compelled by the person in remainder or reversion 
to keep down the interest of a mortgage. But where a person is 
tenant in tail in possession^ and in receipt of the rents and profits 
of lands which are mortgaged, if he suffers the interest to run in 
arrear, neither the issue in tail, nor the remainder-man, can 
compel him to pay the interest incurred during his possession. 
For the Courts of law, as well as those of equity, consider the 
remainder or reversion to be in the power of the tenant in tail. 
Mor will his personal estate be liable, after his death, to the pay* 
ment of the interest which became due in his lifetime. 

Chaplin v. 75, A person made a mortgage for years ; then entailed the 

CJnapliiit 3 A • 

Wms. 235. estate mortgaged on himself and the heirs male of his body. 



mainder to his brother, and died leaving issue an infant son, who 
suffered the interest to incur on the mortgage for several years ; 
and died just before be came of age, leaviog a personal estate. 
Whereupon it was objected that the executors of the infant son, 
seeing their testator took the rents and profits of the estate, 
ought to keep down the interest ; the rather for that he never 
had it in his power to bar the remainder by a recovery* 

Lord Talbot said there was no precedent of a tenant in tail 
being obliged to keep down the interest on a mortgage. A 
tenant for life was without doubt compellable to do it : but as a 
tenant in tail had an estate which might last for ever, and the 
remainder over was not assets, nor regarded in law, and as such 
tenant in tail had a power over the estate, to commit any waste 
or spoil thereon, a court of equity had never enjoined him to 
keep down the interest. Wherefore he refused to make any 
order upon the executors of the tenant in tail, to pay the arrears 
of interest ; though it appeared there was near twenty years' in- 
terest due ; and though the tenant in tail died during his in- 
fancy, and consequently before it was in his power to have 
barred the remainder by a recovery. 

76. It was however determined in a subsequent case, that 
although a tenant in tail of full age was not obliged tp keep 
down the interest of a mortgage, for the benefit of the remainder- 
man or reversioner ; yet where an infant was tenant in tail of 
lands in mortgage, and his guardian or trustees were in the 
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ceipt of the rents and profits, he should be liable to the payment 
of the interest as far as the rents and profits would extend. 

77. Jane Pitt was tenant for life, with power to charge any Svjeson y. 
sum not exceeding 4ft00L on the estate, which was limited to | v^'478. 
her son William Pitt in tail, remainder to the right heirs of his ^ ^^* ^^^' 
father. Jane Pitt charged the estate accordingly, and died. 
William Pitt died without issue, and under age, leaving the in* 

terest in arrear. 

The Court determined that W. Pitt being an infant, his 
guardian ought to have applied the rents and profits of the estate 
to keep down the interest ; therefore what ought to be done by 
the guardian should be considered as done ; and consequently 
the real estate discharged, so far as the rents and profits in the 
life of the infant would go in discharge : but if that was not suf- 
ficient, it was to be an incumbrance on the remainder. 

78. If a tenant in tail of land, or the husband of a tenant in Amesboiy v. 
tail, pays the interest of a mortgage on the estate tail, neither 4777°' ^* 
he, nor any person in his place, will be permitted to set up that 

as a fact undone ; but the remainder-man shall have the benefit 
of it 

79. In consequence of the principle that all mortgages are Mortgagemoney 
deemed part of the personal estate, it is now fully established execui^l* ^ ^* 
that the money due upon mortgage is to be paid to the executor Thornborough 
of the mortgagee, by reason of a rule of equity that the satis- Ca.283. s.c. 
faction should accrue to the fund which sustained the loss. 628T"^ 

80. [And where the mortgage money due on a mortgage in fee Tabor o. Tabor» 
is paid to the heir of the mortgagee, the executor may recover it eseT^" '*^* 
from him.] 

81. Where a person having a mortgage in fee devised all his winne v. Lit- 
lands and tenements to the plaintiff*, and after giving several cal^si. 
legacies, gave all the residue of his personal estate to (leaving a 

blank which he never filled up), whom he appointed sole exe- 
cutor ; the plaintiff*, as devisee of all the lands and tenements, 
claimed the mortgage money. But the administratrix insisted, 
that by the rule and course of the Court, where lands were mort- 
gaged, the money was accounted part of the personal estate, 
though the mortgage was in fee ; even where the money was 
payable to the mortgagee and his heirs. That the personal es- Canning v. 
tate being devised to the executor, was a good declaration that it cju\*87.^**'' 
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should go to the executor, though roid as a deyise, for want of 
naming an executor, and consequently belonging to the adminis- 
tratrix. Decreed accordingly. 

82. It has been stated, that in alt cases of mortgages, the 
money borrowed is the principal, and the land the accessary : it 
follows, that when the debt is discharged, the interest of the 
mortgagee in the land ceases in equity, though the legal estate 
continues in him. 
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CHAP. V. 

Order in which Mortgages art paidy and Means of gaining a 

Priority, 

Sect. 



Sbct. 1. Mortgages paid according to 
their Priority. 
5, But not fT^errtd to Sta- 

tutea, tfc. 
7. Legal Ineumbrancea prrfer- 

red to Equitable ones. 
9. Where Posaeeaiou of the 

Deeds give* Priority. 
17. A Defective Mortgage not 
preferred to a second ef- 
fective one, 
19. But wilt be prtferred to 

Band Debts. 
22. Priority may be lost by 

Fraud. 
28. Of Tacking subsequent to 
prior ineumbrances. 



94. A Judgment Creditor cm- 

not tack. 
S6. But a Mortgagee may tack a 

Judgment. 
88. [But not asimple contract debt. 
S9. Nor a bondS\ 
41. ^ffket of obtaining a prior 

Term for Years. 
46. Where a Declaration of Trust 

qf a Term is sufficient. 
48. How far an Incumbrance 

will Protect. 
63. At what time a prior Ineum- 

branee may be got in. 
58. Notice. 
69. Direct Notice. 
08. Constructive Notice. 



Section I. 

Where there are several mortgages on an estate^ they must be Mortgages paid 
paid according to the priority of their respective dates ; in pur- their piiomy. 
suance of a rule adopted from the civil law, — Qui prior est in 
tempore, potior est injure. 

2. Where a clause is inserted in a mortgage deed, by which 
the lands mortgaged are made a security for any further sums 
ivhich shall be advanced by the mortgagee, a subsequent loan 
will be considered as part of the original transaction, and will 
have a priority over a second mortgage, though subsequent to 
such second mortgage ; and though the first mortgagee had 
notice of the second mortgage at the time when be made the 
subsequent loan. 

3. A. mortgaged to B. for a term of years, to secure a sum of Gordon v. 
money already lent; and also such other sums as B. should tiifteD- . 7 vi^Ab. 52. 
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wards lend or adyance to him. A. made a subseqaeDt mortgage 
to C. for a certain suniy with notice of the first mortgage ; and 
then the first mortgagee, having notice of the second mortgage, 
advanced a further sum. The question was, upon what terms 
the second mortgagee should redeem the first mortgage. 
B^heU ^' '^'^ Cowper declared the second mor^agee should not re- 

2 Eden 110. deem the first mortgage without paying all that was due, as well 

the money lent after, as that before, the second mortgage was 
made ; for it was the folly of the second mortgagee, with notice, 
to take such a security. 
2P.WiM.495. 4^ Where there are several equitable interests afiectin? the 

Frere o. Moore, ^ .. i 

8 Price 475. same estate, they will also attach upon it, accordmg to the 

respective times at which they commenced ; it being a rale of 
the Court of Chancery, that equity follows the law. 
feircd^o^ 6. Mortgages are, however, not preferred in a court of equity 

tutet, &c to statutes, judgments, or ree(^izances ; but each of these 

securities takes place according to the prkurity of its date, io 
the same manner as in a court of law. 
SymiDMv. g sjf y/-^ Bassett being seised in fee of several real estates, 

4Bro.Parl. and indebted to several persons, by mortgages, judgments, and 

otherwise ; devised all liis estates to trustees^ to be sold for the 
payment of his debts and legacies. 

Controversies having arisen among the creditors concerning 
the priority of their respective securities, two suits were insti- 
tuted in the Court of Chancery, where it was decreed that the 
money arising from the sale should be applied, in the first place, 
to pay the mortgages, and in the next place the judgmeut and 
statute creditors. 

The persons whose judgments were prior to the mortgages 
appealed to the House of Peers, insisting that they ought to 
be paid their several debts according to the due course of lar 
and equity; that their securities by judgment did in law affect 
the real estate, and the trust thereof, from the several days on 
which such judgments were signed, without the aid of the will, 
. therefore ought to take place according to their respective 
priorities, as well on equities of redemption, as on legal estates: 
more especially in preference to mortgages which were not in 
being when those judgments were signed, which could not, 
therefore, take from the appellants any security that was before 
legally or equitably vested in them ; oi* render their jodgmentii 
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in aoy degree less effectual than tbey were at the respective 
times of signing the same. 

On the other side it was said that the equity of redemption of 
the testator's estate was actually mortgaged without notice of 
the judgments, and before the same were extended ; that» there- 
fore, those mortgages ought to be satisfied before them. That 
in a court of equity judgment creditors could only compel the 
sale of an estate of inheritance for their satisfaction. If that 
estate happened to be in mortgage, it was not reasonable that 
the mortgagees should be. decreed to convey to a purchaser, 
without first receiving their money. 

It was ordered that the appellants should be let into a satis- 
faction of their debts, according to the priority of their several 
securities. 

7. Where incumbrances are all merely equitable, a mortgage Legal iocnm- 
of the legal estate to a person who has no notice of such incum- fened to equit- 
brances, will give such mortgagee a priority over them. But * ^''^ 

if any of the equitable incumbrances are excepted, that cir- 
cumstance will give them a priority over those that are not 
excepted. 

8. T. Gibson and Co. being scriveners, and having large sums ingnun v. 
of money of other people in their hands, had lent Mr. Stiles, lup. 1752. 
upon a mortgage of the manors of Bremhill and Cadenham, and ^^^* ^^' 
other lands in Wiltshire, several sums, which in 1743 were re- 
ported to amount to above 60,000/. ; and those estates were then 
decreed to be sold for payment thereof. Before this Gibson 

and his partners had given declarations of trust to several 
of their creditors, who had money in their hands, assigning 
them several parts of the mortgage money due by Mr. Stiles, 
and declaring themselves trustees for them according to their 
respective demands. These declarations of trust amounted 
originally to 27,900/., of which 2,000/. was to he paid out of 
8,500/. due to Gibson and Co. by Sir John Eyles upon the manor 
of Gidea Hall ; and the remaining 25,900/. out of the money due 
upon Bremhill. Gibson and Co. were reported the best pur- 
chasers of Bremhill and Cadenham ; the first at 50,000/. and 
the last at 10,000/. This report being confirmed, by lease and 
release in 1744, Bremhill was conveyed to Gibson and Sutton, 
who were the surviving partners ; Cadenham was conveyed to a 
trustee for them. 
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Gibson and Co. being indebted by two Beveral bonds to Mr« 
Pelham in 23,500/. and interest, and to Mr. Winnington in 
15,000/. and interest* by lease and release, in 1744, conveyed to. 
Mr. Pelham and Mr. Winnington all their interest in Oidea 
Hall, which had been then lately conveyed to the trustees to sdl» 
for payment of the debt due to Gibson ; and also conveyed to 
them the manor of Bremhill, and other lands which had be- 
longed to the late Mr. Stiles, with a proviso for redemption upon 
payment of 23,500/. and interest to Mr. Pelham, and 15,000/. 
and interest to Mr. Winnington ; but in the deed was contained 
an exception of an assignment and declaration of trust made by 
Gibson and Co. in October 1735, to John Witham for 7,000/1 
and interest, part of the money due to them from Stiles on the 
security of Bremhill ; another to Sarah and Benjamin Lethuilier* 
of 18th February 1741, for 5,500/., part also of that security ; 
another to Hinde and Pickard, of 20th Februaiy 1741, for 
2,000/., as part also thereof; another to Ashby, of 8th April 
1742, for 2,500/. on the same account ; another to Sarah Le- 
thuilier, of 2d September 1742, for 2,000/. part of the money 
secured upon Gidea Hall. 

The manor of Gidea Hall was afterwards sold ; and Mr. Pel- 
ham in a great measure paid off out of the purchase-money, as 
was also Sarah Lethuilier her 2,000/. 

T. Gibson died in 1744. Sutton, the surviving partner, being 
a bankrupt, and there being a considerable deficiency for pay- 
ment of the creditors, the plaintiff, as executor to Mr. Winning-* 
ton, brought his bill for a sale of Bremhill, and the other premises 
comprised in the mortgage of 1744, and to have the priority of 
such creditors as had any demands on the mortgaged premises 
settled. 

It came out upon the answers of the defendants, that there 
were several other creditors who, previous to Mr. Pelham and 
Mr. Winnington's mortgage, had assignments and declarations 
of trust of and upon the mortgage money secured by Bremhill, 
most of which were prior in time to those excepted in Mr. Pelham 
and Mr. Winnington 's mortgage. 

The question made between the defendants was, whether the 
excepted and unexcepted creditors, being all but equitable in- 
cumbrancers, under their several declarations of trust from Gib- 
son and Co., were not to be satisfied according to their several 
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priorities ; or whether those excepted had not gained a preference, 
by the notice which Mr. Pelham and Mr. Winnington had of 
their demands ; for Mr. P. and Mr. W. having the legal as well 
as an equitable estate in them, it was allowed that^ till after they 
were satisfied, nothing more could be drawn from them than the 
sums excepted in their mortgage. 

Lord Hardwicke. — ^The bill is brought by the plaintiff, as re* 
presentative of Mr. Winnington, for a satisfaction of his demand 
out of the mortgaged premises ; and if those not sufficient, out of 
Gibson's general estate. Next, to have the priority of the several 
creditors settled. In this arises a question between the unex- 
cepted and excepted creditors, in the conveyance made to Mr. 
Pelham and Mr. Winnington ; whether the exception of some of 
the creditors taken sparsim, and not as they stood in point of 
time, will give them any preference to those who were not ex* 
cepted. 

Mr. Stiles was seised of these two manors of Bremhill and 
Cadenham ; and having borrowed upon a mortgage 50,000/. of 
Gibson and Sutton, scriveners, they, who lent their clients' 
money, gave them security by declarations of trust, upon the se- 
curity which they had themselves from Mr. Stiles. The decla- 
rations of tnist thus given by them amounted originally to 
27,900/., of which 2,000/. was part of a debt from Sir John 
Eyles, secured on Gidea Hall. Mr. Stiles being dead, Gibson 
and Sutton being reported the best purchaser of Bremhill and 
CadenhaiPy and having got in the legal estate in May 1744, 
they in June following convey these premises by way of security 
to Mr. Pelham for 23,600/., and to Mr. Winnington for 15,000/. 
payable on the 15th of December then next, in which security 
they except several declarations of trust upon, and assignments 
of, part of the mortgage money secured on Bremhill, amounting 
to 20,000/., and one of 2,000/., secured upon the money due 
from Gidea Hall. Hence it is clear that Mr. Pelham and Mr. 
Winnington had notice of these incumbrances ; but as clear that 
they had no notice of any other. After this Gibson dies, and 
Sutton becomes a bankrupt. Now it is come to be a question 
between their creditors, excepted in Mr. Pelham and Mr. Win- 
nington's securities, and those not excepted ; whether they all 
shall stand in their priority in order of time ; or whether those 
excepted have thereby gained any preference to the others. No 

VOL. II. M 
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case exactly similar to the present has been cited ; and I wish 
that, all being equally fair and honest creditors, I could in this 
general shipwreck let them all in equally : but as the rules of 
the Court will not warrant me in so doing, one or the other set 
of creditors must lose. 

The questions, therefore, are, — Ist, How the right stood as 
between themselves before the conveyance to Mr. Pelham and 
Mr. Winnington? 2dly; What alteration was made by that 
conveyance ? 

As to the first, all the creditors being but equitable incum- 
brancers, and none of them having a better right to call for the 
legal estate than the other, the rule Qui prior est iempwre^ potior 
est in jure, must have place between them ; and yet they had 
left in the power of Gibson and Sutton to give a preference to 
any one of them they pleased, even to the very last of them, by 
granting him the legal estate, who must then have been preferred 
Tit. 12. c. 3. to all the rest ; for having got the law on his side, and equal 

equity with the others, this Court could not take the benefit of 
the law from him. 

The next question is, whether the excepted creditors have 
gained any preference by that exception, which on the one 
hand is contended to be notice sufficient to Mr. Pelham and Mr. 
Winnington to make them trustees for such excepted creditors ; 
and on the other is said to be only a notice to them, that so 
much and no more was to be drawn out of their estate ; but 
that they were no way concerned to whom the money drawn 
from them should be paid. I am sorry to say that the exception 
has the effect of making Mr. Pelham and Mr. Winnington 
trustees for the excepted creditors ; because I heartily wish all 
the creditors could come in equally : but not having the power 
of making it so, the rule of the Court must take place. 

The ailment used for the excepted put the unexcepted cre- 
ditors to a dilemma. We are, say they, prior to Mr. Pelham and 
Mr. Winnington, who are prior to you ; consequently we must 
be prior to you too. Had this been a conveyance with a cove- 
nant from Mr. Pelham and Mr. Winnington to pay those cre- 
ditors, it had been impossible to say that the other creditors 
should have any benefit of that covenant : but Mr. Pelham and 
Mr. Winnington would have been not only trustees for, but 
debtors to, those whom they had so covenanted to pay ; or had 
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the conveyance been to trustees, to raise money by sale or mort- 
gage to pay these creditors, and then to pay Mr. Pelham and 
Mr. Winnington, the legal estate being conveyed for their benefit, 
would have given them a preference. Now this conveyance, 
though by way of mortgage, to Mr. Pelham and Mr. Winning- 
ton, comes very near a conveyance to trustees to selU as those 
creditors could only have remedy by a sale ; for having no legal 
estate in them, a decree of foreclosure would have signified no- 
thing to them, as foreclosure is of no effect but where the party 
foreclosing has the legal estate. The question, therefore, turns 
upon the rules of the Court as to notice, which binds the con- 
science of the party, as to the right of another party, whereof he 
has notice ; and this Court always raises an implied trust from 
that notice. So Mr. Pelham and Mr. Winnington having notice 
of these excepted creditors, became trustees for them, and their 
conscience was bound as to those creditors' demands ; but could 
not be so as to other creditors, of whom they had no notice. — 
Upon the rules of the Court, therefore, I am of opinion that I 
cannot divest the excepted creditors of the right they have 
acquired by Mr. Pelham and Mr. Winnington's having notice of 
their demands. 

9. It was laid down by the late Mr. J. BuUer, that where a Where posses- 
second mortgagee is in possession of the title deeds of the estate nves a priority. 
mortgaged, that circumstance will entitle him to a priority over ^^^^ „ 
the first mortgagee ; because where a person lends money upon '^^^' 
mortgage, without requiring the title deeds to be delivered to 

him, he thereby enables the mortgagor to practise a fraud upon 

a third person. This rule is, however, much too general, as there 

are many cases in which the title deeds cannot be delivered up. 

And the doctrine always was, that nothing but a voluntary, dis^ Treat of Kq. 

tinct, and unjustifiable concarrence on the part of the first mort- / ' ' V 

gagee, to the mortgagor's retaining the title deeds, should be a ^^^^ ifAt^J^ 

reason for postponing his priority. 

10. Thus where it appeared that the mortgagor got back the Peter r. Russell, 
title deeds from the first mortgagee, upon a reasonable pretence, ^- ^- ' • 
Lord Cowper dismissed the bill brought by the second mortgagee 

to postpone the first. 

11. Mr. Fonblanque mentions a case, where it appearing that Pmnerv. 
the first mortgagee had required, and was assured by the mort- Tr^Tofkq. 
gagor, that he had delivered to him all the title deeds; Lord ii-i'C.3.8.4. 

M 2 
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Thurlow held, there must be a voluntary leaving of the deeds to 
entitle the second mortgagee to a priority. 

2B '^*c'c^' ^^* ^° another case Lord Thurlow held that a mortgagee of a 

reversion, who had not the title deeds, should not be postponed 
to a second mortgagee, whose mortgage was made after the 
mortgagor had come into possession, and who had got the title 
deeds; there being neither fraud nor gross negligence. 

Plumb t.Fluit, 13. One Basnett baring: deposited the title deeds of an estate 

2Aiistr.R.432. . & r 

in the hands of Plumb, to whom he was indebted, afterwards 
mortgaged the estate to Fluit, to whom he was also indebted. — 
Basnett having become a bankrupt. Plumb filed his bill against 
Fluit for a sale of the estate, and to restrain the defendant from 
proceeding at law to recover possession of the premises. 

The circumstances of the transaction were disputed. The 
plaintiff endeavoured to fix the defendant with actual notice of 
the deposits; and for that purpose read the testimony of Basnett, 
who swore that he had informed the defendant of the deposit of 
the title deeds, before the execution of the mortgage ; and this 
evidence was admitted by the Court. 

Lord Chief Baron Eyre said — ^The legal estate being in the 
defendant, the question was, whether the plaintiff could raise a 
trust upon his estate, so as to gain a priority for his own demand. 
It was fully settled that a deposit of title deeds, as a security for 
a debt, amounted to an equitable mortgage. If the plaintiff 
could prove actual or constructive notice of the deposit in the 
defendant, it raised a trust in him to the amount of that equit- 
able mortgage. As to the evidence of actual notice, the testi- 
mony of Basnett alone, unsupported and opposed, was too weak 
to found a decree, or even to direct an issue upon it. Swearing 
to the fraudulent intention of his own deed, he could expect little 
credit in a court of equity. A great deal had also been said about 
constructive notice, which he took to be in its nature no more 
than evidence of notice, the presumptions of which were so vio- 
lent, that the Court would not allow even of its being con- 
troverted. Thus, if. a mortgagee had a deed put into his 
hands, which recited another deed, that shewed a title in some 
other person, the Court would presume him to have notice, and 
would not permit any evidence to disprove it The only reason 
that could raise in this case a notion of constructiye notice was, 
that the deeds were not forthcoming. But was it possible that 
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this circumstance could of itself be notice of the hands into which 
they were fallen^ or the purpose to which they had been applied ? 
At the utmost^ it could only be a circumstance of evidence, to 
shew that there was reason for further inquiry : but^ being un- 
supported by any other circumstances, it proved nothing*. 

It was said, no man would advance money upon an estate 
without seeing the title deeds^ unless with a fraudulent intention. 
He wished he saw, in a court of equity, some solid distinction 
established between a consideration which was an old debt, and 
a sum advanced de novo. There certainly was a great difference. 
In the one case the creditor jumped at any security he could get: 
he took the deed of conveyance, and trusted to get the title deeds 
afterwards. But till such a distinction was established, it was 
difficult to apply the reasoning which would belong to it. 

The person who took the legal estate without the deeds, in a 
case like this, appeared to him, unless there was fraud, to be less 
blameable than he who took the deeds without the estate. 

Upon all the circumstances, he could see nothing in the case 
that amounted to constructive notice. 

With respect to the general question, the effect of leaving the 
title deeds in the hands of the mortgagor, the most intelligible 
rule, and, in his opinion, the most agreeable to justice, would 
have been to say, that if a man took, as his security for his 
mortgage, a single deed, and left the other deeds in the hands of 
the mortgagor, so as to enable him to commit a fraud, that he 
should in all such cases be postponed, without reference to the 
quantity of pains or diligence which he exercised to obtain the 
deeds ; for whether the pains were more or less, the mischief was . 
the same. And if he had found the rule so laid down, he should | 
have been perfectly satisfied. Bat it had been decided otherwise 
in the late cases ; which established the rule, that nothing but ; 
fraud, or gross and voluntary negligence in leaving the title 
deeds, would oust the priority of the legal claimant. ^ 

In the present case, all the negligence, or all the activity 
in the world, would have left the defendant in exactly the same 
situation in which he then was. He took his mortgage as 
the only security he could get : if it was already mortgaged, 
he was only where he was before. He seized it as a plank,, 
to save something; for as a second mortgage it was worth 
nothing. 
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The plaintiff having therefore failed in making out his case, 
either by actual or constructive notice, and the general proposi- 
tion not being supported, which, if established, must apply to 
purchases as well as to mortgages, the bill must be dismissed 
with costs. 

14. In a subsequent case Lord Eldon said, ** The doctrine at 
last is, that the mere circumstance of parting with the title 
deeds, unless there is fraud, concealment, or some such purpose, 
or some concurrence in such purpose, or that gross negligence 
that amounts to evidence of a fraudulent intention, is not of it- 
self a sufficient ground to postpone the first mortgage. I agree 
with Chief Justice Eyre. I should have been glad to have 
found the rule established in the Court the other way ; at the 
same time, allowance must be made for the cases put by Mr. 
Fonblanque, of joint-tenants and tenants in common, cases of 
necessary exception. All cannot have the deeds; therefore if 
the rule could be pressed to the extent to which Mr. Justice 
Buller carried it, those cases must be ex[)ectedy in which, from 
the nature of the title, the deeds may be honestly out of the pos- 
session. With that exception, such a rule would avoid a great 
deal of fraud in mortgage titles ; upon which the observation 
arises, that no man can tell when he is perfectly secure. But 
there is no such rule.'' 

15. [In Harper v. Faulder, it was decided that the first in- 
cumbrancer, leaving the deeds with the mortgagee, should not 
be postponed, unless the possession of the tide deeds were le- 
gally incident to his security. 

In that case, estates were vested in trustees in trust to raise 
35,000/. next to indemnify the lenders of that sum from a rent- 
charge of 400/. per annum, and against a portion of 5,000/. for 
younger children. In order to raise part of the 35,000/. the trustees, 
in consideration of 5,000/., granted an annuity to F. which was 
secured by a term and a judgment not docketed. The annuitant 
permitted the deeds to remain in the custody of the trustees, 
who afterwards made a mortgage for raising the other part of 
the 35,000/., without informing the mortgagee of F.'s incum- 
brance. The question was, whether the annuitant should be 
postponed to the mortgagee. Sir John Leach, V. C. decided in 
the negative, observing, that not only was the possession of the 
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title deeds not legally incident to F.'s estate, tad that he was 
not required, upon the principle of reasonable diligence, to have 
stipulated for them ; but that it would have been a breach of 
trust in the trustees to have given one incumbrancer those deeds 
which they were bound to keep for the security of all persons 
advancing money upon the credit of their trust.] 

16. It should, however, be observed, that where a second Head v. 
mortgagee has got possession of the title deeds, a court of equity 3p. \vmi. 379. 
will not take them from him, unless the first mortgagee pays 

him his money. 

17. If a person mortgages his lands by a defective convey- A defective 
ance, and afterwards mortgages them by an assurance that is p,^f^!^to^a 
good and effectual, to a person who has no notice of the defec- "^^^"^ effective 
tive conveyance, the second mortgage will prevail ; because that 

carries the legal estate; and equity will not interfere, where 
both parties are equally innocent. 

18. Copyholds lands were mortgaged, but without a surren- Ozwickt. 
der ; they were afterwards mortgaged to another person, and 5 BacT'Ab. 43. 
surrendered to him. 

The Master of the Rolls, on solemn argument, dismissed the 
bill of the first mortgagee with costs, and held that equity would 
not supply the defect of a surrender against a person who came 
in by title, upon surrender of the same premises. 

The case was re-heard before Lord Cowper, who was of the 
same opinion ; and took this difference, that when there are two 
persons that have equal equity, then those that have the legal 
estate shall prevail, because there is no equity to take from such 
persons the title that they have gained at law. 

19. But if a person mortgages his land by a defective convey- But will be pre- 
ance, and there be subsequent debts, which did not originally ^^u, &c. 
affect the land, such as debts by bond, there the defect of such 
conveyance will be supplied, in equity, against such incum- 
brancers, though they afterwards acquire a legal title to the 

land. For since the subsequent incumbrancers did not origi- 
nally take the lands for their security, nor had an intention to 
affect them, when afterwards the lands are affected, and they 
come in under the person who was obliged in conscience to make 
the security good, they will not be allowed to stand in his place ; 
but will be postponed to such defective conveyance. 
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20. Henry FiaDcis^ father of the defendant Henry, in conside- 
ration of 400/.y mor^aged the premises by feoffment in fee to 
the plaintiff's testator, but made no livery thereon, and cove- 
nanted for farther assurance. Henry Francis, the father, bor- 
rowed of Burgh, the testator, 77/. on bond ; and promised that 
the mortgaged premises should be security for it. He after- 
wards made his will ; and thereof appointed his son, Henry 
Francis; executor. Burgh died, and the plaintiff proved his 
will. The defendant, Henry Francis, confessed several judg- 
ments on bonds entered into by his father, namely, seven judg- 
ments as heir, and one as executor to his father. One of these 
seven judgments was obtained by Hay man, a defendant, in 
Hilary Term, 1 670, for 400/. ; all the other judgments were 
entered about the same time. 

The cause was heard by Lord Keeper Finch, assisted by Judge 
Wild, who declared, the Court was fully satisfied that the plain- 
tiff ought to be relieved, and the said judgments ought not to 
encumber the premises, till the mortgage money was fully paid ; 
wherein the Court did not ground its judgment upon the man- 
ner of obtaining the judgments, all in a term, and most of them 
together ; nor on the special way whereby the heir charged the 
lands, by pleading riens per descents ; but upon the true nature 
of the case. The Court declared, that the debt due upon mort- 
gage did originally charge the lands, which the bonds did not, 
till they were reduced to judgments \ and it ought not to be in 
the heir's power, by confessing judgments, to charge the lands 
in the prejudice of that equity, the rather because of the cove- 
nant for farther assurance. And though the mortgage was de- 
fective in law, for want of livery, yet equity, which supplied that 
defect, charged the lands; and though the creditors had no 
notice, yet they should be bound, because they were put in no 
worse condition than they ought to be, viz. to be postponed to the 
mortgage. Therefore it was decreed, that the defendant Henry, 
the heir, should convey to the plaintiff or her assigns in fee, re- 
deemable on payment of 400/., and the premises to be held 
quietly against the plaintiffs. 

21. A. surrendered a copyhold estate, by way of mortgage, 
for money lent ; but the surrender was not presented. A. be- 
came a bankrupt ; his assignees were admitted to the copyhold, 
and brought their ejectment to obtain possession of it. The 
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mortgagee brought his bill in Chancery to be relieved. The 
Court decreed a perpetual injunction in behalf of the mort- 
gagee ; for though it was said that the creditors of the bankrupt 
were equally valuable as the mortgagee, and having the title at 
law, they ought to be preferred ; yet it was over-ruled, because 
the other creditors of the bankrupt did not lend on the credit of the 
land, as the mortgagee did ; therefore when such creditors came 
under the bankrupt to charge the land, they ought to stand in 
his place, and come under the same obligation of conscience, to 
make good the defective security. 

22. The priority of payment according to the date of each Priority ma? be 
mortgage, or other incumbrance, may be lost by any fraud or ^ y ^^u . 
artifice of the first mortgagee, in concealing his own mortgage, 

for the purpose of inducing another person to lend money on Treat of Eq. 
the same lands. For in such a case the Court of Chancery will 
give a priority to the subsequent incumbrancer. 

23. A person who was a counsellor, having lent 8,000/. to A., Draper v. 
upon a mortgage in fee of a manor, and on a statute, in the 2 Vem.'370. 
penalty of 16,000/. ; was afterwards consulted by B. as to a loan 

of 2,000/. to A. ; encouraged him to lend the money, and drew 
the mortgage deed, in which he inserted a covenant, that the 
estate was free from incumbrances. 

Decreed that B., the second mortgagee, should have a priority. 

24. A mortgagee was present when the mortgagor was in Beritfordo. 
treaty for the marriage of his son with the father of the lady; dAtk.49. 
and tlie lands, which were in mortgage, being agreed to be 
settled upon his marriage, to the intended husband for life, 
remainder to the wife for life, remainder to the issue of the 
marriage ; it was not opposed by the mortgagee, who fraudu- 
lently concealed his mortgage, and at the same time Jprivately 
assured the father of the young man that he would trust to his 
personal security. 

Decreed that the son, and the issue of the marriage, should 
hold the lands quietly against the mortgagee and his heirs. 

25. But where the party to whom the fraud is imputed was 
not conusant of the treaty, nor in any manner, nor for any 
fraudulent purpose, confederating with the party practising the 
fraud, this principle does not apply. 

26. Thus if a person, intending to advance money on a mort- Ibbotion v. 
gage, applies to a prior incumbrancer to know whether he has 2 verii.'554. 
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any charge od the estate on which he intends to lend hia money, 
and he denies that he has any charge, he will thereby lose his 
priority. But the person intending to advance the money, or 
his agent, must inform the prior incumbrancer that he intends 
to lend money on the lands ; for the prior incumbrancer is not 
bound to answer, unless he knows of such intention ; as the 
question may be asked merely to satisfy an impertinent 
curiosity. 

27. It was formerly held, that if a mortgagee was witness to 
a second mortgage deed, it would give a priority to the second 
mortgagee. In a subsequent case. Lord Hardwicke is reported 
to have said, he did not think the bare attesting a deed by a 
person as a witness would create such a presumption of his 
knowledge of the contents, as to affect him with any fraud ; 
for a witness is only to authenticate it, and not to be privy to 
the contents. And in a modern case Lord Thurlow said, ^ I 
do not leave this as a case which I should determine in the same 
manner; for a witness, in practice, is not privy to the contents 
of the deed." 

28. It has been already stated, that if a purchaser, without 
notice of any incumbrance, obtains an assignment of a prior statute, 
judgment, or recognizance, to a trustee for himself, he may by 
that means protect the lands purchased from any mesne incum- 
brances. Now, as mortgagees are considered in equity as pur- 
chasers pro ianto, the same same doctrine has been extended to 
them ; and it has been long settled, that a mortgagee who has ad* 
vanced his money, without notice of any prior incumbrance, may, 
by getting an assignment of a statute, judgment, or recognizance, 
protect himself from any incumbrance subsequent to such statute, 
judgement, or recognizance, though prior to his mortgage ; that 
is, he will be allowed to tack or unite his mortgage to such old 
security, and will by that means be entitled to recover all the 
monies for which such security was given, together with the 
money due on his mortgage, before the prior mortgagees are 
entitled to recover any thing, (a) 



(a) [But if a third incumbrancer having constructive notice of the second mortgage, 
fails to keep the first security on foot for his protection, he is not entitled to stand in the 
place of the first mortgagee against the second. Parry v. Wright, 1 Sim. U Stii. 369. 
See also Toulmin v. Steere, 3 Mer. 210.] 
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39. One Syddal granted a rent-charge to the plaintiff Higgon ; Hiegon v. 
afterwards mortgaged the premises to one Calamy. The assignees /cha/ca. 149. 
of Calamy, after his deaths bought in a judgment precedent to 
the rent-charge. The plaintiff exhibited his bill to discover what 
estate the defendant claimed; and charged that Calamy had 
notice of the plaintiff's rentrcharge, before his mortgage. The 
defendants pleaded the mortgage to Calamy; and afterwards 
hearing of precedent incumbrances^ they bought in a legal title . 
precedent to the plaintiff's ; and offered^ that if the plaintiff 
would pay all due on the mortgage, and on their new acquired 
title, to assign all to him ; if he would not, they stood upon it, 
they ought not to discover what that estate was they had bought 
in ; nor ought their title to be drawn under examination in 
equity. And by way of answer denied that, to their knowledge 
or belief, Mr. Calamy had any notice of the rent-charge when 
he lent his money. 

On debate the plea was allowed by Lord Keeper Bridgeman. 

30. One English mortgaged the manor of Wishat for 1,000/. ; Mareh v. Lee, 
afterwards acknowledged a statute to the mortgagee for 800/. \ cba.^?a/i62. 
He mortgaged the same lands some time after for 700/., and lastly 
mortgaged them to one Lee for 200/. Lee had no notice of the 
former incumbrances when he lent his money : but having dis- 
covered the mortgage for 700/., he purchased in the preceding 
mortgage and statute. The question was, whether he should 
by that means protect himself against the mortgage for 700/. 

Lord Keeper Bridgeman, assisted by Lord Ch. B. Hale and 
Justice Rainsford, held that Lee might make use of these in- 
cumbrances to protect his own mortgage, as he had both law and 
equity on his side ; for, first, he had the legal title, by having 
purchased in the preceding mortgage and statute ; secondly, he 
had equal equity with the mortgagee for 700/. by having lent his 
money without notice of any preceding incumbrance. Lord 
Ch. B. Hale observed that this point had been determined by 
the Court of Exchequer in one Shelley's case. Sir H. Finch, 
counsel for Lee, cited Primate v. Jackson, Grove v. Grove, 
and Mrs. Calamy's case ; in all which the Court of Chancery 
had determined, that a purchaser, or a mortgagee for a valuable 
consideration, without notice, who took in a precedent incum- 
brance, should thereby protect his estate against any person who 
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had ft mortgage subaeqaent to the first, and prior to the last 
mortgage ; although he had purchased in the incumbrance after 
he had notice of the second mor^ge. 

31. There were, first, second, and third mortgagees, who had 
all lent their money without notice. The third mortgagee, hear- 
ing of the two former aecurities, bought in the first incumbrance, 
which was a satisfied judgment. It was strongly insisted on at 
the bar, that though the trade of buying in incumbrances had 
been formerly countenanced, yet it was in truth a thing against 
conscience, and contradictory to many established rules of law 
and equity. 

Lord Keeper North said he wondered the counsel laid their 
shoulders to a point that had been so long settled, and received 
as the constant course of Chancery. It was true there had been 
strong arguments used against the unreasonableness of this 
practice ; there might be likewise strong reasons brought for 
the maintaining of it ; and bo was at first a case very disputaUe : 
but being once solemnly settled, as it was in the case Marsh v. 
Lee, he would not suffer that point to be stirred. 

32. The plaintiff was a jointress, the defendant was a mortr 
gagee, subsequent to the jointure ; and got an assignment of a 
statute, which was precedent to the jointure, but was satisfied, 
and extended it on the lands mortgaged. The bill was to set 
aside the extent, for that the statute was satisfied. Whether the 
statute being satisfied should protect the mortgage, or be set 
aside, without payment of the mortgage money, was the 
question. 

The Master of the Rolls (Sir John Trevor) decreed, that upon 
the plaintiff's paying the mortgage money with interest and 
costs, the defendants should assign all their securities to the 
plaintiff; but would not set aside the extent, without payment of 
the mortgage money. 

33. The plaintiff lent J. S. 600/. on mortgage ; afterwards 
discovering that the estate was pre-mortgaged to the defendant, 
he got in an old satisfied incumbrance, and brought his bill to 
compel the defendant to redeem or foreclose. It was objected 
that the plaintiff, as between him and the defendant, who was 
a purchaser, ought to have proved the actual lending and pay- 
ment of the consideration money, and the producing the deed, or 
an acquittance was not sufficient — Sed mm alhcatur. 
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34. A creditor by judgment cannot, by buying in an old mort^* A judgment 
gage, tack it to his judgment, so as thereby to gain a preference tad^. 
to the judgment^ over a subsequent mortgage; because a judg- pjiJ^g* p^c. 
ment creditor does not advance his money upon the credit of the ui Cha. 494. 
cognizor's real estate. 

35. After a decree, which referred it to a Master to state the Brace v. 
several incumbrances, and their priority, affecting the estate of Marlborough, 
Sir W. G., this case arose. A puisne judgment creditor bought 2P. Wmi.491. 
in the first mortgage, without notice of the second mortgage, 
when he lent his money on the judgment ; the question was, 
whether this puisne judgment creditor should tack and unite his 
judgment to the first mortgage, so as to gain a preference on his 
judgment, before the mesne mortgage. 

Sir Joseph Jekyll held, that if a judgment creditor, or creditor 
by statute or recognizance, buys in the first mortgage, he shall 
not tack or unite this to his judgment, &c. and thereby gain a 
preference ; for one cannot call a judgment, &c. creditor a pur- 
chaser, nor has such creditor any right to the land ; he has 
neither jus in re, nor ad rem ; therefore, though he releases all 
his right to the land, he may extend it afterwards. All that he 
has by the judgment is a lien upon the land : but non constat 
whether he ever will make use thereof; for he may recover the 
debt out of the goods of the cognizor by Jieri facias, or may take 
the body ; and then, during the defendant's life, he can have no ^ 

other execution. Besides, the judgment creditor does not lend 
his money upon the immediate view or contemplation of the 
cognizor's real estate, for land afterwards purchased may be 
extended on the judgment; nor is he deceived or defrauded, 
though the cognizor of the judgment had before made twenty Ezparte Knou, 
mortgages of all his real estate ; whereas a mortgagee is de- 
frauded or deceived, if the mortgagor before that time mortgaged 
his land to another. 

That though the rule of equity had been so settled, it was not, 
however, without great appearance of hardship ; for still it seemed 
reasonable that each mortgagee should be paid according to his 
priority, and hard to leave a second mortgagee without remedy, 
who might know, when he lent his money, that the land was of 
sufficient value to pay the first mortgage, and also his own ; to 
be defeated of a just debt by a matter inter alios acta, a con- 
trivance betwixt the first mortgagee and the third, was great 
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seyerity. But this had been settled, upon solemn debate, in the 
Ante, •« 30. case of Marsh v. Lee ; wherein that great man Sir Matthew 

Hale was called by the Lord Chancellor to his assistance. — 
Baniett v. Though this was settled, there could be no reason to cany it 
12 Vet. 130. farther, to a case not within the same reason ; to a case where 

the lender of the money did not advance it upon the immediate 

credit of the land. 
Bute mortgagee 3g^ i^ jg i^id down by Sir J. Jekyll, in the above case, that if a 

may tack a •/ ^ 

judgment. mortgagee lends a farther sum to the mortgagor, upon a judgment 

2 Atk. 52. Sup! <>^ statute, he shall retain against a mesne mortgagee, till both the 
Sbepheid^v mortgage and judgment are paid. Because it was to be pre- 
Tiiiey. 2 Atk. sumed that he lent his money upon the statute or judgment, as 
2 Ves. 662. knowbg he had a hold of the land by the mortgage, and in con- 
u^^ 6Vk' fid^D<^c ventured a farther sum on a security, which, though it 

passed no present interest in the land, yet must be admitted to 
be a lien on it. [And he further observed, that the puisne mort- 
gagee, when he lent his money, had no notice of the second 
mortgage, statute, or judgment, for that was the sole equity.] 

levJ'^^' ^^' ^^ '"^ "^'^ determined by Sir W. Grant, that where there 

was a first and a second mortgage, and the mortgagor became a 
bankrupt, the first mor^agee was entitled to tack a subsequent 
docketed judgment, though no execution had issued at the time 
of the bankruptcy. 
Si\ractd^tt! 38. [But a mortgagee will not be allowed to tack simple con- 
Exparte Hooper, tract debts to his mortgage, although the mortgagor may have 

entered into a parol agreement, that he shall be at liberty to do 
so : for the mortgagee is not entitled to say he holds the convey- 
ance as a deposit ; because the contract under which he holds, is 
a contract for conveyance only, and not for deposit. 
L^^thi^v.' ^^* ^^^ '^ seems also a bond creditor gains no preference by 

iiasei, 3 Bro. buying in the first mc^'tgage, for he cannot tack his bond to the 

mortgage against subsequent incumbrances. 
Cannonv^Pa^, 49, Neither cau a mortgagee of copyholds tack a judgment to 

El- 6. his mortgage, because judgments do not affect them. 

.atouch V. . .Tiiii_ •<»i_Ti- 

Dunsany, 1 Sch. A mortgagee in Ireland, by the operation of the Registry Act 
90!^ ' ^^^* *^* (6 Ann. c. 2. I.), cannot tack so as to gain priority against 

mesne registered incumbrances.] 

tak^n**l°*rior ^^* '^^^ nature of outstanding terms for years, and the dis- 
term for years, tinctiou between terms in gross and terms attendant on the in- 

Tit. 12. c. 3. 

heritance, having been already explained ; it will be sufficient 
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here to state, that where a secoad or third mortgagee, who ad- 

■ 

▼anced his money without notice of any prior incumbrance, can 
obtain an assignment of an old term in gross to a trustee for 
bimseify he will be thereby enabled to retain possession of 
the legal estate, till he is repaid all the money due on his 
mortgage. 

42. Although a term has been assigned upon an express trust 
to attend the inheritance ; yet if a subsequent incumbrancer gets 
an assignment of it to a trustee for himself, it will protect him 
against all mesne incumbrances, in the same manner as if it had 
been a term in gross. 

43. George Willoughby, the plaintiff Jane's husband, being Wilioughby v. 
seised in fee, subject to a mortgage term for years, on the 12th 1 1^^^ ^^ 
November, 1718, in consideration of, and previous to, his mar- '^^^' 
riage with the plaintiff, entered into articles for settling the estate 

to the use of himself for Ufe, then for securing a jointure to the 
plaintiff Jane, of 350/. per annum, remainder to the first and 
other sons of the marriage in tail male, remainder to George 
Wilioughby in fee, and power to charge the premises by deed or 
will, with 3,000/. for younger children's portions. 

A settlement was made 24th March, 1718, in pursuance of 
the articles ; and 17th August, 1718, the old term was assigned 
to Skylling and Popham, upon an express trust declared for 
George Wilioughby, his heirs, and assigns, to attend and wait 
upon the freehold and inheritance of the premises, and be sub- 
servient thereto. George Wilioughby, 24th March, 1750, made 
his will, and executed his power, by charging his estate with 
3,000/. for his younger children. He died, leaving the plaintiff 
Jane, his widow, the defendant, Henry Wilioughby, his eldest 
son, and three daughters, and a younger son George, co-plaintiffs 
with the mother. The plaintiff Jane being entitled under the 
settlement to her jointure of 350/. per annum, and Henry being 
tenant in tail, he suffered a recovery, declaring the use to trustees 
and their heirs, upon trust, nevertheless, for such person and per- 
sons, and such estate and estates, as he the said Henry Wil- 
ioughby should by deed appoint. He borrowed 870/. of his 
mother, and by an appointment mortgaged the estate to her for 
500 years. All this time the old term remained in Skylling and 
Popham : but 15th June, 1752, Henry borrowed 800/. of the 
defendant Jeffrey Cnpps; and for securing it, mortgaged the 
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premises to Cripps in fee. The same day Skylling, the surviv- 
ing trustee in the assignment of the old term to attend the in* 
heritance, by the direction of the defendant Henry, assigned that 
term to the defendant Boote, in trust to protect Cripps's mortgage 
of the fee. 

It appeared by evidence, that previous to the taking of this 
mortgage, and on that occasion, Cripps had full notice of the 
marriage articles ; notwithstanding which he took a covenant in 
the mortgage deed from Henry Willoughby, that the premises 
were free from all incumbrances, except one indenture of assign- 
ment of the old term to the defendant Boote, and the said term, 
and the mesne assignment thereof in the said last assignment 
mentioned ; but it did not appear that Cripps had any notice of 
the mortgage made by Henry to the plaintiff his mother. 

The plaintiff, Jane, the mother, together with her daughters 
and younger son, brought a bill to have the benefit of her join- 
ture under the marriage settlement ; also to have a sale of the 
estate, subject to her 360^. per annum ; and out of the money 
arising from such sale to be paid the arrears of her jointure, 
next the provision for her daughters and younger son, and 
then her mortgage of 870/., and the other incumbrances in 
their order. 

The defendant Cripps, the puisne mortgagee, submitted that 
the plaintiff Jane's jointure, and the younger children's por- 
tions, should be preferred : but insisted that his mortgage ought 
to be preferred to the plaintiff Jane's mortgage ; the l^al estate 
of the prior term being vested in the defendant Boote, bis trus- 
tee ; and he being a purchaser by his second mortgage, without 
notice of the first: on this principle that the legal estate of 
the term being in a trustee for him, he had both law and equity 
on his side, while the plaintiff Jane had only an equity as against 
the term. 

Lord Hardwicke. — *^ Two questions have been argued at the 
bar : — First, a general question, whether this term having been 
assigned to Skylling and Popham upon an express trust declared, 
to attend upon the freehold and inheritance, and be subservient 
thereto ; the defendant Cripps could in equity have had the 
benefit of it to protect his mortgage, both against the jointure, 
the younger children's portions, and the prior mortgage ; even 
supposing he had no notice of them. 
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** Secoodly, A particular question, whether the defendant 
Cripps, having full notice of the marriage settlement, the join* 
ture, and portion, and consequently not being entitled to the 
entire absolute benefit of the legal estate of the old term, can be 
preferred to the plaintiff, Mrs. Willoughby, even as to her mort- 
gage ; or must come in only according to his priority in order of 
time. 

** The first question depends upon three consideraiions: — 1st, 
What is the nature of a term attendant upon the inheritance ? 
2nd, What kind of grantee.or owner of the inheritance is entitled 
to the protection of such a term ; or, in other words, in whose 
hands such a term shall be allowed to protect the inheritance ? 
3d, Against what estates, charges, or incumbrances, the protec- 
tion arising from such a term shall extend V 

What Lord Hardwicke said respecting the two first of these Tit 12. c. 3. 
points has been stated in a former Title* The subsequent part 
of this excellent judgment shall therefore only be here tran- 
scribed.-^'' The third consideration is, against what estates, 
chaises, or incumbrances, the protection arising from such a 
tenn shall extend ? The answer to this question may, I think, 
.be laid down very generally ; against all estates, charges, and 
incumbrances, created intermediate between the raising of the 
term, and the purchase. But here I desire to be understood to 
take in all the qualities or requisites before laid down ; valuable 
consideration, bona Jides, and entire fairness in the purchase, 
freedom from notice, either express or implied, and the having 
the first and best right to call for the legal estate of the term ; 
all these must concur to warrant this protection. And here 
arises the distinction whereupon great stress was laid for the 
plaintiff in this cause, and which was much laboured. 1st, It 
was admitted that this will be so, where the old term is standing 
out in the original mortgagee or grantee of it, or his representa- 
tives, and has never been assigned to attend the inheritance ; 
but that where it has been so assigned upon an express trust, 
it shall attend the first limitations of the inheritance, and all the 
estates derived, out of it; it shall protect them, as here the uses 
of the marriage settlement, and the subsequent purchaser with- 
out notice, can no ways gain the benefit of it. 

** 2dly, That were it is so assigned upon an express trust to 
attend the inheritance, it is become so annexed to that inherit- 

VOL. II. N 
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luice, that it cannot be severed from it ; bat the argnment is not 
well founded. It is an attempt to establish a new distinction 
between a term attendant upon the inheritance by express decla* 
ration of the trust, and a term so attendant by construction or 
judgment of a court of equity. No authority or precedent of 
this Court has been cited to warrant this distinction ; and the 
only case where any thing of that nature appears is to the con^ 
trary : I mean that of Oxwick and Brokett, in 1 Ab. Eq. 355. 
How authentic that report is I cannot take upon me to say^ for 
the decree is not entered in the Register's Book ; and the Mi* 
nutes are so imperfect, that nothing material can be collected 
from them, except that there was an assignment of a mortgage 
term to attend the inheritance in the case. Let us then examine 
the ground of this differmce. 

** First, It was urged that where a term appears to be assign- 
ed expressly to attend the inheritance, it is notice to a purchaser 
t>r mortgagee that there are some limitations of the inheritance 
to be protected by it ; but I take this to be a mistake. It is 
notice of nothing but that there is an inheritance to be protected, 
and that the term is attendant ; and it does by no means imply 
that the inheritance is settled, or bound by special limitations ; 
for a satisfied term may be, and often is, assigned to attend an 
inheritance in fee simple, as weU as fee tail, or an estate canred 
out by particular uses and limitations. It therefore gives notice 
to a purchaser of nothing but what he had notice of by the 
deeds, making out the title to the fee. In this respect it is just 
the same as where the trust to attend the inheritance is con- 
structive or implied. Indeed, if the trust be declared to attend 
the freehold and inheritance, as limited or settled by such a 
deed, or to protect the uses of such a settlement, as is sometimes 
done, that will be notice of the deed or settlement, and conse- 
quently of all the uses of it; and the purchaser is bound to find 
them out at his peril ; and I look upon this to have been the 
ground of the mistake. 

'' Secondly, It was argued that a term expressly assigned to 
attend the inheritance is so connected with it, that it will go 
along with all the uses and interests devised out of that inherit- 
ance, for a valuable consideration. That where a new convey- 
ance is made of it for a valuable consideration, the trust of the 
term will immediately follow it, and the trustee will become a 
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trustee for the new use« That 80 it was here upon the first 
mortgage made to the plaintifF, Mrs. Willoughby, by the de- 
fendant her son ; and the surviving trustee Skylling could not 
alter the trust* I agree that it will be so against the grantor in 
that new conveyance of the inheritance, and his heirs, and all 
persons claiming from him as volunteers, or with notice. So it 
is in all cases where the owner creates a new estate, use, or in-- 
cumbrance, out of the inheritance^ or a charge upon it ; con- 
fesses a judgment or a statute staple, &c. The trust of an 
attendant term is affected with it, in like manner as the inhe- 
ritance is, as against the grantor and his heirs ; and the pur- 
chaser or incumbrancer will receive the benefit of it in this 
Court. But when a new purchaser for a valuable consideration 
<»mes in without notice, and with all the qualifications which I 
have before mentioned, and gets an assignment of the term, he 
comes in in a different degree ; and as he is innocent, and has 
paid or given the value, and has got the law with him, how can 
a court of equity take it from him, without contradicting all their 
rules ? This subsequent purchaser having no notice, stands as 
against the prior purchaser or incumbrancer, but in the common 
case. 

^'Thirdly, it was. objected further, that this is to sever the 
trust of the term from the inheritance, and to leave the title of 
the inheritance to go one way, and the trust of the term another 
way. That this was not in the power of the owner of the 
inheritance after his first conveyance, nor of the trustee, nor oi 
both joining together. It is not necessary here to enter into the 
discussion of all the cases wherein a term once attendant upon 
the inheritance may be disannexed, and be turned into a term in 
gross ; it is certain that it may be done at any time by the abso- 
lute owner of the inheritance ; and so it is admitted by Serjeant 
Maynard, in his argument of the Duke of Norfolk's case : or it 
may be made to become a term in gross upon a contingency, 
according to the resolution of that case. But here is no question 
of severing or disannexing ; for the defendant Cripps, the second 
mortgagee of the fee, claims the term as attendant upon the 
inheritance in him. In this Court, had he come in without 
notice, he must be considered as a purchaser of it pro tanto, by 
his mortgage. He contracted for the security of the inheritance, 
and paid his money for it ; and though he had the mi^fortunp 

n2 
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ignorantly and innocently to take a defective title to that inbeiilr- 
ance^ still it is the thing he bought and desires to protect. If 
this were otherwise, it would prevent every puisne mortgagee or 
purchaser, who has got an assignment of an attendant term, 
from making use of it in his defence. The argument was enforced 
by saying that it will put it in the power of a trustee of such aa 
attendant term to prefer which of several incumbrancers he 
pleases, by assigning it over ; and that this he can no more do 
than a trustee to preserve contingent remainders can be allowed 
in this Court to join to destroy them. But this reasoning 
answers itself^ for I take it to be just upon the same foot as the 
case of a trustee to preserve contingent remainders. If such a 
trustee join in a conveyance to a purchaser for a valuable con- 
sideration, and the purchaser has notice of that trust, the latter 
is affected with the trust, and shall be decreed to re-convey the 
estate to the old uses : but if the purchaser comes in bona fiit^ 
and has no notice, he shall retain the estate ; but the trustee 
shall make satisfaction for his breach of trust, in destroying the 
contingent remainder. It is just the same here : if the puisne 
purchaser or mortgagee has notice of the prior purchase or 
incumbrance, he shall not avail himself of the assignment of 
the term, but shall be decreed io re^onvey, or procure it to be 
re-conveyed. If he had no notice, he must retain it : but if the 
trustee who joined in the assignment had notice of such prior 
purchase or incumbrance, his conscience was affected by the 
trust; it was a breach of trust in him, and he ought to be de- 
creed to make satisfaction. This, in my opinion, is what equity 
would demand. 

*^ To go a step further. — See to what an extent this doctrine 
would go, if it were once admitted. It would make the assign- 
ment of such an attendant term to a purchaser's own trustee, 
named on his behalf, to protect him against nothing. The trust 
arising from the attendancy is to protect against mesne incum- 
brances; that is to say, mesne between the creation of the term 
and the assignment of it, or the use that is made of it But if 
it be allowed that wherever there is a conveyance made, or a 
charge or incumbrance created upon the inheritance, for a 
valuable consideration, that draws after it so much of the trust 
of the term (as it really does) and that therefore a puisne pur- 
chaser or mortgagee, without notice, taking an asmgnment of it. 
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takes it still bound by the derivative trast, such puisne ^UN 
chaser or mortgagee can never be safe. And whether he had 
notice or not is nothing to the purpose: for by this doctrine it is 
stall open to ail the prior incumbrances in the one case, as well 
as in the other. 

** There is but one thing behind, which deserves to be taken 
notice of under this head* It was said to have been the general 
rule amongst conveyancers in making marriage settlementsy^ or 
conveyances upon purchases, where they found an old term 
assigned upon express trust to attend the inheritance, not to 
disturb it, or take any new assignment of it to trustees named 
by the purchaser, but to rely upon it as it is. I have enquixed 
of a very learned and eminent conveyancer, and cannot find 
there has been any such general rule. If there had, I confess 
it would have been very material, as in my Lady Radnor's case. 
It is true that Mr. John Ward of the Temple, who was consider- 
able in that branch of business, has declared it to be his opinion, 
and he took it to be so. But how far he practised it, non 
constat ; and if he did, it would not make a general rule, which 
in the point to be enquired after. To reduce it to reason, it 
must be taken with a distinction : where an old term has been 
assigned upon an express trust to attend upon and protect the 
inheritance, as settled by such a deed, or the uses of such a 
settlement, described or referred to particularly, as it sometimes 
happens, and the conlfeyancer is satisfied that those uses of the 
inheritance have never been barred till his new settlement or 
parchase is made, he may very safely rely upon it, because the 
very assignment carries notice of the old uses. Nay, where the 
assignment has been generally in trust to attend the inheritance^ 
and the parties approve of the old trustees, they may safely rely 
upon it, especially in the cases of a purchase or mortgage, where 
the title deeds always are, or ought to be, taken in ; for if he 
has the creation and the assignment of the term in his own 
hands, no use can be made of it against him. Such instances 
as these may account for the practice in many cases : but cannot 
constitute a general rule. 

'' Much was said under the head of inconvenience, danger to 
marriage settlements, and to prior purchases fairly made. But 
the inconvenience which would arise on the other hand, of 
breaking* in upon the rule, that a purchaser for a valuable con- 
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mden&m witbovt notice ihall not be knt in cfatF* » dtti m 
eonrt of equity iball never take awaj tke benefit of the Inw from 
biniy win balance aB those aigumeu ta^ and be fgnnd to uniniigh 
them. This nUe in eqoitj beais an anakgr and eonfiraitT to 
aeireral roles of the common law relating to coDaiBnl wnnantiesy 
noo-dainu, and descents cast, which are only the wise inventioos 
and decisions of the law, to protect and qniet poasesaHnL 

** From this reasoning I am dearly of opinkm, npon the first 
point, that the defendant Cripps, the pnisne mortgagee, woold 
bare been entitled in a court of equity to the boiefit of this 
trust term to protect his mortgage, both against die marriage 
settlement and the plaintiff Jane's first mortgagie, in case he had 
no notice of either. 

'' I may seem to stand in need of some excnae for being so 
long oo this head, since at last my decree in this canae will not 
torn upon it, but merely upon the second point. But it had 
been so much laboured at the bar, and appeared in itself to be 
of so great importance to Titles, that I thought it necessary 
that my opinion upon it at least should be known ; and that 
the Court by their silence might not be understood to counte- 
nance this new distinction, which had bean set up. 

'^ The second question is a particular one, and arises upon the 
spedal circumstances of this case; whether the defendant 
Cripps, having fall notice of the marriage settlement, the 
jointure, and the portions, and consequently not being entitled 
to the entire absolute benefit of the legal estate of the old term, 
can be preferred to the plaintiff Mrs. m^lloughby, even as to 
her mortgage ; or must come in only according to his priority in 
order of time. Upon this point I am of opinion that he must 
come in only according to his priority in order of time. My 
reasons are two. 

** First, He has not the legal estate of the term in himself; 
nor has he, as this case is circumstanced ^ the best or preferable 
right to call for thai legal estate. Secondly, I cannot say that 
he took his mortgage clearly band fide in this case. 

'' Consider how the right would have stood as between the 
plaintiff Mrs. Willoughby's mortgage, and the defendant Cripps's 
mortgage, in case there had been no assignment of the old term 
to a new trustee for Cripps, but the legal estate had remained in 
Skylling, the surviving trustee in the first assignment, to attend 
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the inheritance. In that case it would have been most plain that 
Mrs. Willoughby's mortgage should ' have been preferred. 
Wherever the legal estate is standing out, either in a prior in- 
eumbrancer^ or in such a trustee as against whom the puisne 
incumbrancer has not the best right to call for the legal estate, 
the whole title and consideration is in equity; and then the 
general maxim must take place, qui prior est tempore^ potior est 
jure. And this is the last point expressly determined by Sir 
Joseph Jekyll in the case of Brace v. Duchess of Marlborough. ^^^* *• 3*- 
His words are, — In this case it appears that a puisne incum- 
brancer bought in a prior mortgage, in order to unite the same 
to the puisne incumbrance : but it being proved that there was 
a mor^ge prior to that, the Court clearly held that the puisne 
incumbrancer, where he had not gotten a legal estate, or where 
the l^al estate was vested in a trustee^ could then make no ad- 
vantage of his mortgage ; but in all cases where the legal estate 
is standing out, the several incumbrances must be paid accord- 
ing to their priority. Those words, in M cases where the legcd 
€state is stancUng out, must be understood subject to Lord Cow- 
per*s qualification and distinction ; so standing out as that the 
puisne incumbrancer has not acquired the better or preferable 
right to call for that legal estate. Now this he has plainly not 
done here ; for the defendant Cripps having full notice of the 
marriage settlement, before he took his mortgage, the plaintiff 
Mrs. Willoughby has the better and preferable right, even as 
against the defendant Alexander Boote, the new trustee, to call 
for the legal estate of the old term, to protect her jointure. She 
might, upon equitable grounds, demand it to be assigned to a 
new tnistee for her ; and when that was done, I think she might 
protect her mortgage by it. This brings the whole to be an 
equity ; and subjects the case to the rule, gui prior est tempore, 
potior est jure. She might come for an injunction to restrain 
Boote from recovering the possession from her by ejectment, and 
compel the defendant Cripps to redeem her, in respect of the ar- 
rears of her annuity; and then he must redeem her entirely. 
This is not so strong as the case of tacking a third incumbrance 
ta a first, in order to squeeze out a second ; because it goes only 
in support and preservation of the plaintiff's actual priority, her 
original prior equitable right, which she acquired by having the 
first mortgage* 
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'' But I think this point is materially corroborated against the 
defendant by my second reason ; which is, that he did not take 
his mortgage clearly bcn&Jidt in this case. It appeal^ plainly to 
me, that he aimed at gaining an nnfiur advantage in the manner 
of taking his security. He had fall notice of the marriage set- 
tlement, the jointure of 350/. per amtumy and the younger chil- 
dren's portions. He knew all these to be prior incumbrances on 
the estate ; and yet, in contradiction to this, and with his eyas 
open, he took an express covenant in his mortgage deed, that 
the premises were free from afl incumbrances, except one inden- 
ture of assignment of the whole term to the defendant Boote, and 
the said term amd the mesne assignments thereof in the said last 
assignment mentioned. This was plainly intended to conceal 
that full notice which he had of the marriage settlement; and in' 
consequence thereof he has not admitted that notice by his an- 
swer in this cause, but has put the plaintifiF upon the proof of 
it ; and now it comes out by the prooft, in this strong light, that 
it appears to have been fully stated in the case laid before his 
own counsel, previous to the lending of his money. This is 
against conscience, and is a badge of an indirect and collusive 
intention. 

'' For these reasons, I am of opinion that the defendant 
Cripps wants, and stands divested of, two ingredients necessary 
to entitle himself in equity to the protection of this whole term 
against the plaintiff; that is to say, a clear bonafdes and the 
first and best right to call for the legal estate ; and therefore 
that he can come in only according to the order of time, which 

11 Ves. 618. is posterior to the jointure, the portions, and the plaintiff's 
mortgage." 

44. The doctrine established in the preceding case, that a 
term which has been assigned, upon an express trust to attend 
the inheritance, may notwithstanding be severed from the inhe- 
ritance, and assigned to protect a particular incumbrance, has 
been confirmed by a court of law. 

Goodtitie v. 45, n. Jones beine seised in fee of several estates,, demised 

Morgan, , ® '^ 

iTenD.R.765. the same m 1761 to Aubrey for 999 years, by way of mortgage. 

In 1768 this term, the money being paid off, was assigned to 
Lockwood ; in trust for Jones, as to the manor of Penmarke, and 
to attend the inheritance ; and as to the other lands, in trust for 
Lockwood and Morris. In 1767 Jones mortgaged to Morgan, 
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and in 1760 to David : both th^se mortgages were in fee. Itt 
1 769, Jones having borrowed lO^OOOi. from Sprigg» assigned tihe 
term to Moreland, in trust for Sprigg ; and by indentures of 
lease and release mortgaged the same lands in fee to Sprigg» to 
secure the 10,0002. 

On the mortgage to Sprigg all proper searches were* made for 
Incumbrances ; he had all the title deeds that could b^ fetwdt 
delivered to him, at the time when he advanced his money, tx^ 
cept the demise of the term for 999 years, and tbo* assignments 
of it« which were kept in the hands of Lockwoody on aceottnt 
only of containing other premises in mortgage to Lockwoody 
which were not included in the mortgage to Sprigg, nor assigned 
to Moreland his trustee ; but counterparts of thew wever thenf - 
delivered to Sprigg. Morgan and David were in possessionylyf 
ejectments brought on their several mortgages. The personal 
representatives of Moreland » the* trustee of the term for Sprigg^ 
brought an ejectment for the recovery of the lands.. 

On the part of Morgan and David, it was contended, that the 
term must be considered as attendant upon the inheritance; 
consequently, at the times of the respective mortgages to tbem^ 
the trustee of the term became their trustee, and the term could, 
not be separated from the inheritance, but by their consent;: 
that if previous to the conveyance to Sprigg in 1769, Morgan- 
and David bad brought ejectments upon their mortgages, neither 
Jones, nor Lockwood his trustee, could have set up this term as; 
a bar to their ejectments. Then if Jones himself could not set 
up the term, it was absurd to say that those who claimed under 
him might ; for they could not claim a greater estate than he 
had. Then Jones having parted with the inheritance, had no 
power afterwards to make any appointment of it diflerently : Ms 
power was gone, though it were eoUatesal, by the conyeyance of 
the land. 

Mr. Justice Ashurst said — No man ought to be so absurd as 
to make a purchase, without looking at the title deeds ; if be 
waSy he nnist take the consequence of his own neghgenee. If 
the first mortgagee had vsed ordinary precaution, he must have 
known that this term vras then outstanding } if be did know of 
it, and neglected to take an assignment of it, that was enabling, 
the mortgagor to commit a fraud, by mortgaging the same estate 
again. By this therefore he became particeps crimmiSi and must 
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suffer for the consequences of the fraud ; for the lessors of the 
plaintiff claiming under Sprigg, who had got the legal estate^ 
must be preferred. 

Mr. Justice Buller was of opinion, that the plaintiffs ha?ing 
the title deeds were entitled to recover. 

46. A declaration of trust of a term for years, in fafourof 
an incumbrancer, is tantamount to an actual assignment of it 
to a trustee for him. And the custody of the title deeds re- 
specting a term for years, with a declaration of trust of it, 
in favour of a second incumbrancer, is equivalent to an actaal 
assignment. 

47. Henry Sayer being seised in fee of certain estates, subject 
to an outstanding term of years in Rigby and Eyre, by iodeDtares 
of lease and release, bearing date the 4th and 6th June, 1732, 
conveyed them to Lady Dysart and her heirs, for securing the 
payment of 1,000/. with interest ; and covenanted to produce the 
deeds respecting the terms of years. Afterwards Rigby and 
Eyre assigned the term to Cunningham and Clayton, in trust for 
Sayer, his heirs, and assigns ; and then Sayer, by indenture dated 
19th December, 1732, conveyed the same estates to Mr8.Na8h^ 
under whom Lord Vemey claimed, by way of mortgage, for se- 
curing to her 3,000iL and interest, with a declaration that Cun- 
ningham and Clayton should stand possessed of the term in 
trust for her. The deeds respecting it were delivered to her, 
and neither she nor the trustees had notice of the mortgage to 
Lady Dysart. 

Lady Dysart brought an ejectment ; Lord Vemey defended, 
and set up the term, with a declaration of trust of it, in favour of 
Mrs. Nash, under whom he claimed. Upon this Lady Dysart 
brought her bill in equity. 

The question was, which should be preferred, Lady Dysart 
who had the first declaration of the trust of the term ; or Lord 
Vemey, who had the subsequent declaration of the trust, but 
had the custody of the deeds ? 

Lord Northington held that a declaration in trast, in favour of 
an incumbrancer, was tantamount to an actual assignment, un- 
less a subsequent incumbrancer bon& fidt^ and without notice, 
procured an assignment. And that the custody of the deeds 
respecting the term, with a declaration of the trust of it, ia 
favour of a second incumbrancer, was equivalent to an ac- 



Title XV. Mortgage. Ch. V. s. 47—61. 187 

tual assignment; and therefore gave him an advantage over 
the first incumbrancer^ which equity would not take from 
him. (a) 

48. If the first incumbrance only extends to part of the estate How far an in- 
comprised in the latter mortgage, it will only protect that part ; p^ll^l^.'^ 
but if the first incumbrance extends to estates not comprised in 

the subsequent mortgages, the puisne mortgagee shall hold all 
the estates till he is satisfied. 

49. A person mortgaged the manor and rectory of D. to A., Bow «. Skip- 

with* 1 Cba* 

then mortgaged the rectory to B. without notice of the mortgage Ca. 201. 

to A. ; afterwards B. purchased in a precedent incumbrance, on • f^* • 

both the manor and the rectory. 

The question was, when B. had received all the money due on 
the first security, whether he should receive any more profits of 
the manor, or only keep the incumbrance on foot, to protect the 
rectory. This was argued before Lord Keeper Finch in the pre- 
sence of Wild and Twisden. The two Judges held that B. 
should not receive the profits of the manor after the first incum* 
brance was satisfied, because he had taken the rectory only for 
his security of that sum ; and it would be unreasonable to give 
him a security beyond what he had in his original intention. 
But the Lord Keeper over-ruled it ; for that when he bad pur- 
chased the precedent incumbrances, which comprehended both 
the manor and the rectory, and were forfeited at law, it was but 
reasonable that the estate should not be taken away by the mesne 
incumbrancer in a court of equity, which by no methods could be 
evicted at law, unless the person who sought relief would do 
equity, and pay the whole money due on both securities. 

50. It has been long established as a rule in Chancery, that Ascoogh v. 

, Johnson, 

where a mortgagee buys in an incumbrance, to protect his estate 2 Vera. 66. 

at law, on compositions, he shall be allowed the full money due on 

such incumbrances; and the same shall not be redeemed by 

the mortgagor, or his heir, till payment of all the money due on 

such incumbrances : without regard to the beneficial bargains 

and compositions made by such purchaser. 

51. A distinction has, however, been made in cases of this Darcyo. Hall, 

' 1 Vera. 49. 

2 Atk.54. 
(a) Lord Loughborough has obsenred, 6 Ves. 184., that this doctrine has been weak. 

ened by some deteminations at law, where a satisfied terai has not been allowed to be 

set up in bar to a plaintiff in ejectment. But the law on that point has been since 

altered* Vide Tit. 12. c. 3w^NoIb to fomier edition. 
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kiad between, a 6tianger and a troBtee or har at kw. Forwheter 
a trustee or beic buys in an incumbrance, be shall be aOowed no 
more than what he really paid for it, unless he bought it to pro- 
tect an incumbrance to which he himself was entitled. Bot 
where a stranger, who has an incumbrance on an estate, buys iir> 
another security, to protect his own, he shall not only hold tiU 
he has satisfied his owa debt^ and has reimbursed himsdf the 
money paid for the incumbrance bought in ; but even till he has 
received all the money and arrears of interest due on the aecmity 
so bought in. 

52. In the case of judgments or statutes, it is kid down faj^ 
Sir Joseph Jekyll, that if a puisne mortgagee without notice boy& 
in a prior judgment or statute, and that judgment or statute is 
extended upon an elegit, at a value much under the real ; the 
mesne mortgagee shall not make the puisne tnor^agee, who 
has got in such judgment, account otherwise, or for more than 
the extended value ; nor will the Court of Chanceiy give any 
relief i^inst the judgment or statute, but leave the mesne mort- 
gagee to* get rid of them, as well as he can, at law. 

53. With respect to the time when a second or third mort- 
gagee may purchase in a prior incumbrance; it has been long^ 
established that this may be done at any time before the decree^ 
even pendente Ute ; for it may happen that the second or third 
mortgagee only discovers the first mortgage by the proceedings 
in the suit. 

54. But where a puisne incumbrancer after the bill brought, 
and after the first decree made, and after the report, got an as- 
signment of an dd judgment and mortgage, hoping thereby to 
gain a preference to his debt : the Court said — ^Tbe assignment 
being after the decree made, be should not profit by it, or cimnge 
the order of payment ; but must come in according to the order 
of time of his own incumbrance, without regard to the old 
judgment and mortgage which he got in after the decree and 
report. 

55. A person bought in an old judgment, after a decree had 
been made in a cause in which he had been a party with other 
creditors, and the Master had been directed to inquire into the 
priority of thei|| demands ; he made claim before the Master to 
have it tacked to his mortgage, thereby to gain a priority, as to 
which the Master refused to make any report, whereupon he filed 
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his bill : one question was^ whether he could tack the incum- 
brance, bought in after the decree, to his mortgage. 

Lord Hardwicke, (after laying down the general doctrine as Tit. 12. c. 3. 
already stated,) said, *' that if a puisne incumbrancer took in the 
first incumbrance pendente lite, still he should have the same be- 
nefit; for in Marsh v. Lee there was a lis pendens; yet was not 
the party affected by it ; and so, he took it, in general it would 
be, notwithstanding, a lis pendens: because the principle upon 
which all the cases depend was this, that a roan's having notice 
of a second incumbrance, at the time of taking in the first, does 
hurt ; it is the very occasion that shews the necessity of it. It 
is only notice at the time of taking in the third, that will affect 
him ; for then no act that he can do will help him. Then a Hs 
pendens is nothing but notice : an actual notice is certainly as 
good as that by a & pendens ; one notice is, in consideration of 
this Court, as strong as another. Nay, actual notice is stronger 
than that implied by a lis pendens ; it will not therefore affect 
him* That was Marsh v. Lee, and the other cases which he 
agreed to: but no case was cited wherein a puisne incum- 
brancer, a party in a cause» and a decree made in that cause for 
satisfaction of incumbrancers, according to their respective pri- 
orities, had taken in a prior, to tack to his puisne incumbrance, 
that he should be allowed to make use of that in any other 
shape tlian that original incumbrancer would be. He was of Ante* s. 54. 
the same opinion as Lord Cowper was in the Earl of Bristol v. 
Hungerford, in general ; and did think it would be most mis- 
chievous and pernicious if the Court should allow the doctrine 
of tacking to be carried to that extent. First, taking it upon 
the terms of the decree, all these decrees, where there were seve- 
ral incumbrances before the Court, a sale directed, and every 
thing necessary to be done to clear the estate in order to that 
sale, proceeded on this foundation, that the rights of the parties 
were to be taken as they stood at the tame of the decree ; and 
therefore directed an inquiry into the priorities. What were 
those priorities ? Such as they stood at the time of the deoree ; 
not that after that the priority should be varied. The Master 
was only to inquire into the condition it stood in at the time of 
making the decree. It was very different from the case put for 
the plaintiff, of a decree to inquire as to a good title. Certainly 
where there was a contrs^ct for sale of an estate, difficulties to 
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the tide often happened, which must be cleared op afberwarda ; 
and then what was said for the plaintiff should be allowed ; but 
the tenns of these decrees were very different. Not to rest upon 
the niceties of the words of these decrees, the sense, reason, and 
justice of the case required it; for otherwise, where an incum- 
brancer on an estate, which was affected with several incum- 
brances, brings a bill for satisfaction of his incumbrance, and all 
proper parties, and has a decree for it, as between himself and 
the owner of the equity of redemption ; some of the incum- 
brances are prior, others posterior to his : if it is allowed that 
after such a decree is made, one of those defendants who hap- 
pened to be prior to him, should convey to another defendant 
who was puisne to him, it would shut out the plaintiff after the 
decree made, at which time the rights were to be consideied* 
What would be the consequence? Nothing could lay a founda- 
tion for greater collusion and contrivance between the parties, 
to exclude each other, than such a liberty would, and to the 
great deceit of the plaintiff: for then a man shall lose his costs 
by such a proceeding ; the plaintiff having a right to his debt, 
principal, interest, and costs, accoixling to the respective pri- 
orities, and that is the direction of the decree ; and here was a 
sufficient fund according to his then right, to pay all that. But 
after that decree was made, two of these defendants may, by 
collusion, give a third incumbrancer more than his debt ? And 
it may be worth while to do so, in order to exclude the plaintiff, 
who happens to be a second incumbrancer. It would be carry- 
ing securities to market in that manner whereby the purchaser 
of them should not only stand in the place of the party selling ; 
but would acquire a new equity, which it would be mischievous 
to allow ; he meant in general cases. This was just the same 
to persons incumbrancers who were not parties to the suit, but 
who would come in under the decree ; for they must come in 
and submit to the same terms of that decree, though no parties ; 
and therefore this judgment creditor of 1694, if they could not 
make a title without him, must have come in under the terms of 
the decree, to receive a satisfaction out of the purchase money ; 
but shall not be suffered, after this decree made, to assign his 
judgment, so as to give a new right to the assignee of it, not 
only to receive his, but to increase the first incumbrance. That 
doctrine was contrary to the meaning of these decrees, and to 
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the jastice of the cage; and would open such a door for traffic 
and marketing between creditors, as would induce mischief; 
luid therefore it was not to be allowed. 

"This was said to be an interlocutory decree, and like a 
decree quod computet. But why was it interlocutory ? It was 
the judgment of the Court; and not in the nature of such a 
decree quod computet^ which depended on a different reason. 
Therefore he never was clearer in opinion than upon this part of 
the case, as to the general right. If the plaintiff could distin** 
guish this from the case, that might be a different consideration ; 
and that would depend on his manner of charging it : but this 
was his opinion upon the general right" 

66. In the following case it was determined by the Court of 
Chancery, and the House of Lords, that a third or other subse- 
quent mortgagee, after a bill filed for sale of the estate, and 
payment of all the mortgages, to which the first mortgagee had 
put in an answer, and submitted that the incumbrances might Davlton, i Bro. 
be discharged according to their respective priorities, might buy ^ ,^^'^1^^, 
in the first mortgage, and thereby gain a priority over the second Mackretb v. 

J , Symmons, 

and other mesne mortgages. 15 Vet. 335. 

Al. John Butler being seised in fee of some lands in Surrey, Belchier v. 
mortgaged them to five successive persons, and delivered the 5 Bro. Pari, 
title deeds to the fifth mortgagee. Upon the death of the mort- ^^^^523. 
gagor, the second mortgagee filed a bill in the Court of Chan- 
cery against all the other mortgagees, praying that they might 
set forth their interest in the premises ; and that the mortgaged 
premises might be sold, and the money applied towards the pay- 
ment of all the incumbrances, in their just order. To this bill 
all the other mortgagees put in their answer : the first mortgagee 
submitted that all the incumbrances might be paid according to 
their respective priorities ; and the last mortgagee insisted, that 
having the title deeds, he ought to be paid immediately. After 
all these answers had been put in, the last mortgagee purchased 
in the interest of the first mortgagee, and filed a cross bill, 
stating this matter, and that by means of the assignment from 
the first mortgagee the legal estate in the premises was vested in 
him : therefore he was entitled to what was due on his own mort- 
gage, preferably to any of the intervening mortgages. 

It was decreed by Lord Keeper Henley, that the lands should 
be applied, first, in discharge of all that was due to the last 
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mortgagee, as well on account of the first mortgage* which he 
had purchased, as on account of his own mortgage. 

On an appeal to the House of Peers, it was contended that 
this decree was wrong, for the following reasons : — I. It was an 
established rule in equity, that as between incumbrancers, hav- 
ing only equitable securities, that incumbrancer, whose security 
was prior in point of time, should be preferred in payment. The 
reason was, that neither of them having a legal title, there could 
be no ground for a court of equity to take from a prior incum- 
rbrancer that right which the former was possessed of before the 
iatter became an incumbrancer. In this view, as matters stood 
at the commencement of the first cause, and when the same ori- 
ginally came on to be heard, the appellants were entitled to be 
paid in preference to the respondent. 2. Though in comoxMi 
and ordinary cases an incumbrancer, who has the legal estate, 
shall be preferred in payment to one who is only an equitable in- 
cumbrancer ; and this not only where he originally took the legal 
security, but where a subsequent equitable incumbrancer has 
obtained an assignment of such legal security, and this even so 
far as to enable him to tack his equitable incumbrance, to the 
prejudice of a former intervening incumbrancer; yet this held 
only where the conscience of the party was not afiected by any 
circumstance of equity, nor his right restrained, qualified, or 
•limited, so as to prevent his gaining such benefit of priority. In 
the present case, the defendant by his answer had submitted to 
assign his legal security to the appellants, the plaintiffs in the 
cause, and that the estate should be sold, and all the incum- 
brances should be paid according to their respective priorities: 
after which he could not assign his securities to any subsequent 
incumbrancer, nor the respondent, who was a party in the cause, 
and had notice of the said submission, take the same with a safe 
conscience, to the prejudice of the plaintiff". 

On the other side it was argued, that the decree should be 
aflGbrmed, for the following reasons : 1. For that it was an esta- 
blished rule in equity that a third mortgagee having lent his 
^money without knowing of there being a second mortgage upon 
the same estate, may, by paying off* the first incumbrancer, and 
taking an assignment of his interest to himself, hold the estate 
against the second mortgagee till he shall be paid what is due to 
him upon both the mortgages. That it was near a century since 
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that doctrine was, upon long argument and mature delib€!ration> 
first settled ; and it had prevailed ever since without variation. 
So that a second mortgagee, when he lent his money upon an 
equity of redemption, knew (or, what was the same thing in 
questions of property, must be understood to know) that his se- 
curity lay open to the hazard of a subsequent incumbrancer 
getting into his hands an assignment of the first mortgage, and 
being thereby postponed ; and a subsequent incumbrancer, oon« 
fiding in the notoriety and certainty of this rule, is induced to 
buy in the first incumbrance at a new expense^ 2. The prin- 
ciple upon which this doctrine was first established, and had 
ever since prevailed, was, that the third mortgagee having inno- 
cently lent his money, without knowing that the second had any 
claim upon the estate, had in conscience as good a right to be 
paid the whole money he had lent, as the second mortgagee had 
to the payment of what he advanced ; and having by the assign* 
ment of the first got a right to hold the estate absolutely at law, 
and having the possession of the title deeds without which the 
estate could not be sold, a court of conscience ought not to take 
from him his legal protection of an honest debt That in this 
case the justice of the rule was strengthened, because the second 
mortgagee did not make use of the common precaution in trans* 
actions of this nature, that of taking care that the title deeds, 
which were then in the hands of the mortgagor, were delivered 
to him. From which neglect two things resulted; 1. That he 
confided more in the integrity of the mortgagor, than in the real 
security of the mortgage ; and, 2. That be left in the hands of 
the mortgagor the means of trafficking with the estate again, 
and of deceiving innocent incumbrancers, who would be justified* 
in presuming that he, who had the possession of the lands, and 
the custody of the title deeds, had a right to the estate. 

This rule of equity looked no farther than to see whether the 
third mortgagee had notice of the second mortgage at the time 
when he first lent his money ; for it was then that he became an 
honest creditor, and had a right to protect his debt : but he had 
no occasion to look for a protection till he thought himself in 
danger of being hurt ; and therefore whether his danger was first 
discovered to him by the second mortgage being disclosed in a 
suit of equity, or by an extrajudicial means ; as the honesty of 
the debt was not affected, his right of protecting it, and the effi* 
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cacy of the protection, by buying in the first incumbrance, were 
not prejudiced ; nor were they prejudiced by his having pur- 
chased the first incumbrance, after the incumbrancer had^ in his 
answer to the appellant's bill, submitted to a sale of the estate, 
and to an application of the money in discharging the incum- 
brances in their just order, and according to their priorities. 
First, because the submission, taken in its full extent, could 
only bind the right of the person submitting, and not that of 
subsequent incumbrancers: but the right of protection claimed 
by the third mortgagee was not claimed nor derived from the 
first, but arose from the situation of the last mortgagee, as soon 
as he got the legal interest in the estate, and attached originally 
in himself. Secondly, the submission to a sale would not have 
had that effect, though it had been made by the last mortgagee 
himself, much less when made by the first. For the rights of 
mortgagees were not altered by turning the mortgaged estate 
into money, since in such cases the Court would direct the 
money to be applied according to the rights of redemption ; and 
if the second mortgagee had not a right to redeem the estate, 
without paying what was due upon the first and third mort- 
gages, he would of course have no right to partake of the money 
till their claims were satisfied. The decree was aflSrmed.(a) 

58. As the principal point upon which the doctrine of tacking 
subsequent to prior incumbrances depends is, whether the mort- 
gagee had notice of the prior incumbrance at the time when he 
advanced his money ; it will be necessary to ascertain what cir- 
cumstances constitute notice of a prior incumbrance. 

69* Notice is either direct or constructive ; direct notice is an 
' actual and positive knowledge of a prior incumbrance, regularly 
and formally communicated to the mortgagee. 

60. A notice given to the counsel, attorney, solicitor, or agent 
of a mortgagee, is a sufficient notice to such mortgagee. But 
a notice of this kind must be confined to the same transaction: 
for notice in another transaction will have no effect* 

61. Where all the securities are prepared by the same penoo, 
notice to that person will operate as a notice to all the parties 
concerned in the transaction. 



(«) The eflect of this doctrine, in mortgiges of oopyholdg, will be staled in TiL37. 
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62i, A judgment^ though on record^ is not in itself notice to a i Cha. Ca. 36. 
purchaser or mortgagee. For although a purchaser is, at law, 
bound to take notice of a judgment; yet, in equity, where the 
cognizee of a judgment claims to be allowed to extend his judg- 
ment against a purchaser, who has got a prior term or incum- 
brance, he must prove express or constructive notice of the judg- 
ment, otherwise he will not be relieved. 

63. A memorial of a conveyance, duly registered in the manner Tit. 32. c. 29. 
required by the register acts, is not of itself notice to a subse* 

qnent incumbrancer. 

64. A person is not bound to take notice of an act of bank* Hitchcock v. 
ruptcy ; for it may be committed in so secret a manner, as not to % vera. 157. 
be easily known. By the statute 46 Geo. 3. c. 135., where a ^^"^^it. 
commission of bankruptcy was issued, or even a docket struck, 719 and 722. 
these acts were made to operate as notice ; if it should appear 

that an act of bankruptcy had been actually committed at the 

time of issuing such commission, or striking such docket. But 

by the stat. 49 Geo. 3. c. 121. the provision that the striking a Seeabostat. 

docket for the purpose of issuing a commission should be deemed ^^ ^!qq^' 

notice of a prior act of bankruptcy was repealed. 

65. Sir William Grant seems to have doubted whether a per- Hansard v. 
son purchasing a copyhold estate must be presumed to have no- is vea. 462. 
tice of every thing on the court rolls relating to it. Sir John 

Leach, V. C, has held that the court rolls are the title deeds of Pearce v. New- 
copyholds, and that a purchaser is affected with notice of the fye. 
contents as far back as a search is necessary for the security of 
the title. 

66. [A private act of parliament is not notice to strangers, but (a) 2 Ves. a. 
a pnblic act of parliament is notice to all (a). So is lis pendens pui.'578. 
wherenotcollusive(&);butitisnot of itself notice forthe purposeof ^ig^slmiSi 
postponing a registered deed (c), nor to prevent a third mortgagee M 19 Vea. 439. 
from obtaining the benefit of the legal estate from the first in- 63. 
curabrancer. {d) 

67. A decree of a court of equity is not of itself Wonleyv. 

_ _^; -_ T ScarboFOttgh, 

nonce.j 3 j^^^ 392. 

68. Lord Chief Baron Eyre has defined constructive notice to ConatractiTe 
be no more than evidence of notice ; the presumptions of which ^^^^* 
were so violent that the Court would not allow even of its being piamb.9.Fliut, 
controverted. And Mr. Fonblanque has observed that it would xJSit'rfEq. 
be extremely difficult to extract from the cases any general rule ^* 3* c» d. a. 1. 

o 2 
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on this subject. It seemed, however, to be held that every man 
shall have notice of the instrument under which the party with 
whom he contracts, as executor or trustee, derives his power. It 
seemed also agreed, that where a purchaser could not make out a 
title, but by a deed which led him to another fact, he should be 
presumed to have notice of such fact So whatever was suffi- 
cient to put a party on inquiry was good notice in equity. 

69. It is laid down by Lord Eldon. in a modem case, that the 
possession of a tenant is constructive notice to a purchaser of the 
actual interest he may have, either as tenant, or under an agree- 
ment to purchase the premises. 
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CHAP. VI. 

Foreclosure. 
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times opened* 



it. I 14. A Sale sometimes decreed. 

Section I. 

As the courts of equity allowed persons who had mortgaged their Natueof. 
lands to redeem them, long after the time of payment was passed, 
and the condition forfeited at law ; it became also necessary to 
establish certain rules for enabling mortgagees to determine and 
destroy the right of redemption. This may be done after the 
day of payment is past by the mortgagee's filing a bill of fore- 
closure ; that is, by his calling on the mortgagor, in a court of 
equity, to redeem his estate presently; or in default thereof, 
to be for ever foreclosed, and barred from any right of redemp- 
tion. 

2. A mortgagee brought his bill against the mortgagor to Sutton «• 
compel him, as tenant in tail, to make a good title, by suffering loiT' 

a recovery. 

Mr. Justice Wright, sitting at the Rolls, said he did not appre- 
hend that the Court would point out what title the mortgagor 
should make, but would decree him to make such title to the 
mortgagee as he was capable of doing ; and, therefore, directed a 
good title to be made by the defendant to the plaintiff; and the 
principal, interest, and costs, to be paid in six months, or the de- 
fendant to stand absolutely foreclosed. 

3. A mortgagee may bring an ejectment at the same time Booth v. Booth, 
that he has a bill of foreclosure depending in Chancery. But 7Terrik.K'i85. 
special circumstances may arise which will take the case out of 

the common rule, and induce the Court to grant an injunction 
to stay the proceedings at law. 
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4. In Welsh mortgages, where do precise time is fixed for 
redemption, there can be no foreclosure, although the mortgagor 
may redeem at any time. 

5. Where an equity of redemption is entailed, a decree of fore- 
closure will bind all persons claiming under such entail. 

6. A person having made a mortgage, afterwards settled the 
equity of redemption on himself for life, remainder to his issue in 
tail, remainder to his brother in tail. The mortgagee exhibited his 
bill against the mortgagor to foreclose, without making his 
brother a party, and obtained a decree for that purpose. UpoD 
the death of the mortgagor without issue, his brother filed his 
bill to redeem. 

The cause was heard before Loid Keeper Finch, assisted by 
Lord Chief Justice Hale, Wyld, and Wyndham. It was insisted 
for the defendant, that the deed under which the plaintiff 
claimed was voluntary : that although a voluntary conveyance 
would pass an equity of redemption, yet, in this case, where 
the plaintiff claimed an equity of redemption by way of entail, 
it ought not to be countenanced in equity ; for the consequence 
would be, to make an equity of redemption perpetual. 

Lord Chief Justice Hale. — ^' By the growth of equity on 
equity the heart of the common law is eaten out, and legal set- 
tlements are destroyed ; and was of opinion there was no colour 
for a decree. In 14 Richard 2. the parliament would not admit 
of redemption : but now there is another settled course. As far 
as the line is given, man will go ; and if an hundred years are 
given, man will go so far ; and we know not whither we shall ga 
An equity of redemption is transferable from one to another now, 
and yet at common law if he that had the equity made a 
feofiment or levied a fine, he had extinguished his equity at 
law ; and it hath gone far enough already, and we will go no 
farther than precedents in the matter of equity of redemption, 
which hath too much favour already; and concluded theie 
should be no decree for die plaintiff : and a decree to foreclose 
a tenant in tail shall bind his issue in an equity of redemption, 
because that is a right only set up in a court of equity, and so 
may be here extinguished." The Lord Keeper concurred in 
opinion, and the bill was dismissed. 

7. A decree of foreclosure may be obtained against an infant 
But in all such decrees a day is given to the infant to shew 
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cause against it, within six months after he attains his age of 
twenty-one years. If he does not shew any cause within that 
time, the decree is made absolute upon him : but he may upon 
motion put in a new answer, and make a new defence. 

8. In a case of this kind, though the infant has six months 3P.Wiiu.3&2. 
after he comes of age to shew cause against the decree, yet he 

will not be allowed to open the account. Nor is he entitled to 
redeem the mortgage by paying what is reported due : but is 
only permitted to shew an error in the decree. 

9. Where the validity of a mortgage depended on a disputable Saicv.Freeiand, 
title, namely, whether the ancestor of the infant had properly 
executed a power from which his right to mortgage arose ; the 

Court would not decree the infant to be foreclosed, till he came 
of age. 

10. It has been determined in a modem case, that where a Moodey v. 
bill prayed a foreclosure against an infant, and the mortgagees i Va.^dB. 
consented to a sale, an enquiry should be directed whether it ^^* 
would be for the benefit of the infant. Lord Eldon said it would 

be too much to let an infant be foreclosed, when, if the mort- 
gagee would consent to a sale, a surplus might be got for the 
infant. And if there was no precedent, he would make one. 

11. A married woman is bound by a decree of foreclosure ; Married women 
and has no day given to her or her heirs to shew cause against ^^ ^^^ l^^^ 
the decree, after the coverture is determined ; for, having by 

her own act delegated her power to her husband, she must be 
liable to all the consequences of his neglect. 

12. The Court of Chancery has in some cases opened decrees l>ecreei of fore- 

•^ I • 1 closure some- 

of foreclosure, and allowed the mortgagor farther time to redeem timet opened, 
his estate. But no general rule can be laid down in this matter, 
as every case must depend on its own peculiar circumstances. 

13. [It is not of course to enlarge the time for foreclosing the Quarles v. 
mortgage, though the interest be paid up and costs. The Court 630. 

of Chancery, in order to induce it to enlarge the time, must have ^^^ ^^^^ 
some reason assigned (though it does not require a very strong ^^4- 
one) why the mortgagee did not pay interest, principal, and 
costs, at the time appointed by the report.] 

14. Where the estate mortgaged is reversionary, and in many A sale some- 
other cases, the prayer of the bill is, that the estate may be sold, 

and the mortgagee paid his principal, interest, and costs; in Perry v. Barker 
which case, if there be a surplus, it goes to the mortgagor. ^' 
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Goodtitle V. 15. By the statute 7 Oeo.2. c 20. s. 2« it is enacted that 

imMre, where any suit shall be commenced by persons claiming under a 



(C. P.) 491. mortgage, to compel the defendants in such suit, having a right 

to redeem, to pay the mortgage money, or to foreclose the equity 
of redemption ; the Court, upon apphcation of the defendant 
haying a right to redeem, and upon his or their admitting the 
right and title of the plaintiffs in sudi suit, may, before such 
suit shall be brought to a hearing, make soch order or decree 
therein as might hare been made in case such suit had been 
brought to a hearing. 

16. By the fifth section of this statute it is provided, that it 
shall not extend to cases where the right of redonption is con^ 
troverted, or the money due not adjusted, or to prejudice any 
subsequent mortgagee. 
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Section I. 

We now come to consider estates with regard to the time of their 
enjoyment^ as they are either in possession or expectancy. 
Estates in possession are those where the tenant is entitled to the 
actual pernancy of the profits. Estates in expectancy are those 
where the right to the pernancy of the profits is postponed to 
some future period ; and are of two sorts, namely, estates in re- 
mainder, and estates in reyersion. (a) 

lUmaiiiden. 2. An estate in remainder may be defined to be an estate 

limited to take effect, and be enjoyed, after another estate is de- 
termined. As if a man, seised of lands in fee simple, grants 
them to A. for twenty years, and after the determination of that 
term, to B. and his heirs for e? er. Here A. is tenant for twenty 
years, with remainder to B* in fea 

3. In the above case an estate for years is created or carved 
out of the fee, and given to A., and then the residue or remain- 
der of the estate is given to B. Both these estates are, however, 
but one estate ; the pjnesent term fi>r years^ aad the remainder 
after, when added together, being equal only to one estate in 
fee. They are different parts, constituting one whole, being 
carved out of one and the same inheritance; they are both 
created and subsist at the the same time, the one in possession, 
and the other in expectancy. 

1 Inst. 143 a. 4. Lord Coke has defined a remainder to be—*'' A remnant of 

an estate in lands or tenements expectant on a particular estate 
created together with the same, at one time.'' From which it 

(a) It would be impossible to treat of this Title without transcribing many parts of 
Mr. Feame's excellent work on Contingent Remainders. The Reader will, however, 
observe that the cases are in general more fully stated. Note by Mr. Cruise. 
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follows, thatwhereTer the whole fee is first limited, there can be 

no remainder in the strict sense of that word ; for the whole being 

first disposed of, no remnant exists to limit over. Thus if lands | ^^^ £^^ 13^ 

are limited to a person and bis heirs, and if he dies without 

heirs, that they shall remain oyer to another, the last limitation 

is void. 

5. A person devised lands in London to the prior and convent ^^> ^ ^ 
of St. Bartholomew, and their successors, so as they paid annu- 
ally sixteen marks to the dean and chapter of St. Paul ; if they 

should fail of payment, that their estate should cease, and the 
dean and chapter should have it. Held, that the remainder was 
void, because the first devise, carrying a fee, nothing remained 
to be disposed of. 

6. In the case of a qualified or base fee, no remainder can be l Inat* I8 «• 
limited upon it. Thus Lord Coke says, if lands be given to A. Vaiigh.*2ao. 
and his heirs, so long as B. has heirs of his body, remainder over y]!^. 235. 
in fee, the remainder is void. But since the statute De Donis^ a 
remainder may be limited after an estate tail. 

7. Lord Chief Baron Gilbert says, the word remainder is no Bac. Ab. Sro. 
tertai of art ; nor is it necessary to create a remainder, for any 

other word sufficient to shew the intent of the party will create 
it ; because such estates take their denomination of remainders 
more from the nature and manner of their existence, after they 
are limited, than from any previous quality inherent in the word 
rtnwmder^ to make them such. Therefore, if a man gives lands 
to A. for life, and that after his death the land shall revert and 
descend to B. for life, &c*, this is a good remainder. 

8. Remainders are either vested or contingent (6); vested re- Vested re- 
mainders, or remainders executed, are those by which a present 
interest passes to the party, though to be enjoyed in future, and 

by which the estate is invariably fixed to remain to a determinate 
person, after the particular estate is spent. As if A. be tenant 
for years, remainder to B. in fee, hereby B.'s remainder is vested, 
which nothing can defeat or set aside. So where an estate is 
conveyed to A. for life, remainder to B. in tail, remainder to C 

(6) [An estate is vuui wbea there it u imnediate fixed fight of preteot or iiitnra 
eDJoyment. An estate is vetted in jraifMiion, when there exists a right of present enjoj- 
ment. An estate is vetUd in intmttt when there is a present fixed right of future enjoy- 
ment. An estate is cowUngmt, when a right of enjoyment is to accrue on an event 
which is dahtous and unoeitatR. Feame's Introduction.] 
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in taily with twenty other remainders over in tail to persons in 
esse, all these remainders are vested. 

9. The person entitled to a rested remainder has an immediate 
fixed right of future enjoyment ; that is, an estate in prtBsenti, 
though it is only to take effect in possession and pernancy of 
the profits at a future period ; and such an estate may be trans- 
ferred, aliened, and charged, much in the same manner as an 
estate in possession. 

10. A remainder is contingent when it is limited to take effect 
on an event or condition which may never happen or be per- 
formed, or which may not happen or be performed till after the 
determination of the preceding particular estate, in which case, 
as will be shewn hereafter, such remainder never can take effect 

11. There are, according to Mr. Feame, four kinds of contin- 
gent remainders : — 1. Where the remainder depends entirely on 
a contingent determination of the preceding estate itself. As if 
A. makes a feoffment to the use of B. till C. returns from Rome, 
and after such return of C. then to remain over in fee ; here the 
particular estate is limited to determine on the return of C. and 
only on that determination of it is the remainder to take effect; 
but that is an event which possibly may never happen ; there- 
fore the remainder, which depends entirely upon the determina- 
tion of the preceding estate by it, is contingent. 

12. A fine was levied to the use of A. and the heirs male of 
his body, until the said A. should do such a thing; and after 
such a thing done by the said A., to the use of B. in tail. A. 
died without issue, and without performing the condition. It 
was adjudged that the remainder was contingent 

13. The second kind of contingent remainder is where some 
uncertain event, unconnected with and collateral to the determi- 
nation of the preceding estate, is by the nature of the limitation 
to precede the remainder. 

14. Thus Lord Coke says, if a lease for life be made to A., B. 
and C, and if B. survive C, then the remainder to B. and his 
heirs. Here the want of B.'s surviving C. does not affect the 
determination of the particular estate ; nevertheless it must pre- 
cede and give effect to B.'s remainder ; but as such an event 
is dubious, the remainder is contingent. 

16. Thomas Lane devised his messuage, &c. unto and to the 
use of his brother George Lane and his assigns, for and during 
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tbe term of his natural life, without impeachment of waste ; and 
from and after his death, then to the use of Catherine Benger, 
her heirs and assigns for ever, in case she the said Catherine 
Benger should survive and outlive his said brother, but not 
otherwise ; and in case the said Catherine Benger should die in 
the lifetime of his said brother, then he devised the said mes- 
suage, 8cc. to the use of his brother, George Lane, his heirs and 
assigns for ever. 

It was held that this was a contingent remainder in Catherine 
Benger. 

16. In the contingent remainders which fall under this head, 
the event which makes them contingent, does not in any way 
depend on the manner in which the particular estate determines ; 
as whether it determines in one manner or another, the re- 
mainder takes place equally. This distinguishes them from the 
first soii* 

17. The third kind of contingent remainder is, where it is 
limited to take effect upon an event which, though it certainly 
must happen some time or other, yet may not happen till after 
the determination of the particular estate. For it is a rule of 
law which will be discussed in a subsequent Chapter, that a re- 
mainder must vest, either during the continuance of the particular 
estate, or at the very instant of its determination. So that if the 
event does not happen- during the continuance of the particular 
estate, the remainder becomes void. 

18. Thus, Lord Coke says, if a lease be made to J. S. for 3 Re^ 30 a. 
his life, and after the death of J. D. to remain to another 

in fee, this remainder is contingent: for though J. D. must 
die some time or other, yet he may survive J. S., by whose 
death the particular estate will determine, and the remainder 
become void. 

19. The fourth sort of contingent remainder is, where it is 
limited to a person not ascertained, or npt in being at the time 
when such limitation is made. 

20. Thus, if a lease be made to one for life, remainder to the 4lDBt.378. a. 
right heirs of J. S. ; now, there can be no such person as the ^' 
right heir of J. S* till his death, for nemo est httres viventis ; and 

J. S. may not die till after the determination of the particular 
estate ; therefore, such remainder is contingent 

21. So where an estate is limited to two persons during their Cro. Car. 102. 
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joint liTee, reniaiiider to the survivor of them in fee, such re- 
mainder is contingent, because it is uncertain which of them will 
survive. 

22. The usual remainder limited in all settlements before mar- 
riage, to the first and other sons of the intended husband, by his 
intended wife, is a contingent remainder. 

23. The instances produced of the first kind of contingent re- 
mainders may appear to be cases of conditional limitations, not 
falling strictly within the definition of a remainder : but it will 
be proved in the next Chapter, that they are remainders in the 
most strict and technical sense of the word. 

24. There are some cases which fall literally under one or 
other of the two last kinds of contingent remainders, which are 
nevertheless classed among vested estates. 

26. With respect to those cases which are exceptions to the 
third kind of contingent remainders, it has been held that a 
limitation to A. for eighty or ninety years, if he shall so long live, 
with a remainder over after the death of A. to B. in fee, is not a 
contingent remainder ; for the mere possibility that a life in be- 
ing may endure for eighty or ninety years after such a limitation 
is made, does not amount to a degree of uncertainty sufficient to 
render a remainder contingent. 

26. Lord Derby covenanted to stand seised to the use of him* 
self for life, remainder to another person for eighty-nine years, 
if Ferdinando, his son, should so long live ; remainder after the 
death of Ferdinando to his second son in tail. Adjudged that 
the remainder vested presently, a^d that the possibility of Fer- 
dinando's outliving the term of eighty-nin^ years would not 
make it contingent. 

27. A. made a feoffment in fee to the use of himself for Ufe, 
remainder to the feoffees for eighty years, if B. and C. his wife 
should so long live ; if C. survived B., then to the use of C. 
for life ; after her death, to the use of the first son of C.and B. 
in tail ; for default of such issue, to the use of D. and E. and 
the heirs of their bodies, remainder to the right heirs of A. — 
A. died, and C. died, leaving a son, who died without issue ; 
thereupon D. and E. entered, and made a lease to the plaintiff, 
upon whom the defendant, as son and heir of A. entered. 

The question was, whether the remainder in tail to the first 
son of C. and B., and the remainder to D. and E. were executed, 
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or were contingent upon the estate for life to C. Adjudged that 
they were veated^ and not contingent; that the possibility of B. 
aud C. outliving the term of eighty-nine years did not make the 
remainders to them contingent: and Lord Derby's case was 
stated and admitted. 

28. This doctrine is further confirmed by Lord Hale, who has Follex.67. 
laid it down, that if a feoffment were made to the use of A. for 
ninety^nine years, if he should so long live, and after his 

death to the use of B. in fee, this should not be contingent, 
bat it should be presumed that his life would not exceed ninety- 
nine years. 

29. If the term of years is so short as to leave a common possi- 
bility that the life on which it is determinable may exceed it, the 
remainder will be deemed contingent ; therefore if an estate is 

limited to A. for twenty-one years, if he shall so long live, and 3 Rep. 20. a. 
after his death to B. ip fee, this is a contingent remainder, be- 
cause there is no improbability in supposing that the life may 
exceed the term. 

30. Sir James Beverley devised lands to his eldest son Thomas Beverley v. 
for the term of sixty, yectrs, if he should so long live ; from and 2VmYi3l 
after his decease, to his grandson James, the eldest son of 
Thomas in tail male; remainder in tail to Thomas his next 
brother. James the grandson intermarried with the plaintiff, 

upon which a settlement was made, and a common recovery suf- 
fered by Thomas the father, and James the son. 

It was objected that the devise to Thomas being only of a 
term of sixty years, if he should so long live, then to James ; 
that the freehold during the life of Thomas was in abeyance, 
and no good tenant could be made to the prmcipe. By conse* 
quence, James the grandson being dead without issue male, the 
lands belonged to the defendant Thomas, under the entail. 

Mr. Finch argued for the plaintiff, that the recovery was well 
suffered ; that the limitation of the entail was good, expectant 
on the term for sixty years ; and that it was so resolved in Lord 
Derby's case. That the devise to Thomas for sixty years, if he 
should so long live, and from and immediately after his decease 
then over, ought to be intended of his dying within the term, 
which was highly presumable ; Thomas being then above forty 
years old, the possibility that Thomas might overlive the term 
was very remote; so that there was not any gap or hiatus in the 
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settlement: but by this constraction the freehold vested imme- 
diately in James ; and Thomas had only a term for sixty years, 
if he should so long live. 

The Court said, it would be hard to make such construction 
on the words of the will, as to say, where a term is limited to a 
man for sixty years, if he shall so long live, and from and after 
his decease to A. B., that it must be meant, from and after his 
decease within the term ; for suppose he should outlive the term, 
should the remainder-man take in the lifetime of Thomas 1 That 
were a construction contrary to the words and intention of the 
testator. 

31. In all cases where it is not admitted that there is such a 
degree of possibility of the life's exceeding the term, as is sap- 
posed sufficient to create a contingency in the remainder, there 
(says Mr. Fearne) the remainder cannot fall within the descrip- 
tion of a freehold to commence m futuro ; for when we suppose 
the remainder to be vested, we of consequence admit that it 
passes immediately, subject to and expectant on the preceding 
term ; otherwise it cannot be vested ; and then it is a freehold 
commencing in prasenti, and not in futuro. If the life cannot 
exceed the term, and the term must determine with the life, the 
limiting an estate to commence from the expiration of the life, 
is in effect limiting it to commence from the determination of the 
term. In which latter mode of limitation there could exist no 
doubt of the remainder's passing immediately, and being vested. 

Ante, s. 28. Upon these principles alone, without recurring to any other, 

the case put, and distinction taken, by Lord Hale, may be ad« 
mitted as law. 

Rule in shel- 32. There are three exceptions to the fourth sort of contingent 

ey 8 case. remainders. The first arises from a rule of law, that wherever 
the ancestor takes an estate of freehold, and a remainder is 
thereon limited in the same conveyance to his heirs, or to the 
heirs of his body, such remainder is immediately executed in the 

Title Deed. Vol. ancestor 80 taking the freehold, and is not contingent. The 

Vol. el^uT' 0"S*° ^^ ^^* '^^®» ^°^ ^^ cases which have arisen upon it, will 

be stated under the Titles Deed and Devise. 
Liniutiontothe 33. The second exception arises from a rule of law which has 
grantor. been stated in Title XI. Use, That an ultimate limitation to the 

and note.]^' ^' ^^^ hcirs of the grantor of an estate is void; and it will con- 
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tinue IB him as His old reversioDy and not as a remainder, though 
the freehold be expressly limited from him. (c) 

34. The third exception arises from the respect which the law Heir somAtimes 
pays to the intent of a testator, where it can be plainly collected penons. 
from bis will that he used the word Iteir as a de$cripiio persoMs, 

or sufficient designation of the person for the remainder to vest ; 
notwithstanding the general rule that nemo est hares viventis* 

The cases in which this point has occurred will be stated in Vol. 6. c u. 
Title XXiVIII. Devise. 

35. There is a very material diiference between that kind of What kind of 

•' ancertainty ren- 

uncertainty which makes a remainder contingent, and an uncer* den a remaiiMier 

tainty of another kind, namely, the uncertainty of a remainder's ^'^ 

ever taking effect in possession ; for wherever there is a parti* 

cular estate, the determination of which does not depend on any 

uncertain event, and a remainder is thereon absolutely limited to 

a person in esse, and ascertained ; in that case, notwithstanding 

the nature and duration of the estate limited in remainder may 

be such as that it may not endure beyond the particular estate, 

and may, therefore, never take effect, or vest in possession, yet 

it is not a contingent but a vested remainder. As if a lease be 

to A. for life/ remainder to B. for life or in tail, here, notwith-* 

standing B. may possibly die without issue in the lifetime of A., 

and consequently never come into possession, yet is his remainder 

vested in interest, and by no means comprised in the legal notion 

of a contingent estate. 

36. It is not the uncertainty of ever taking leffisct in possession 
that makes a remainder contingent ; for to that every remainder 
for life or in tail, expectant on an estate for life, is and must be 
liable, as has been observed in the preceding Section. The pre- 
sent capacity of taking effect in possession, if the possession 
were to become vacant, and not the certainty that the possession 
will become vacant, before the estate limited in remainder deter- 
mines universally {d) distinguishes a vested remainder from one 
that is contingent 

(e) [Now altered as regards such limitations in deeds executed after the 31st day of 
December 1833. See sUt. 3 & 4 W. 4. c. 106. s. 3.] 

(d) [Mr. Fearne (216.) uses the word ' uniTersally ;' but it may be questioned whe- 
ther that expression does not require some qualification : for if A. copyholder for life 
with remainder to B., and A. forfeits his life estate, B. cannot enter for the forfeiture, 
but the lord only, who will hold during the life of A., so that B'.'s remainder though 

VOL. If. P ;' 
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Fotfoe. CoQt. 37. Thus, if there be a leaee for life to A., Temainder to B. for 

Rem. 216. . • i 

life, the remainder to B., although it may poeeibly nerer take 
effect in poBseesion, becanse B. may die before A., yet from the 
veiy imtant of its Umitatioii it is capable of Caking etkei in poa- 
seesioiiy if the poeaenioa were to fall by the death of A. It is. 
thefefore, Tested in interest; though, pertiaps, the interest so 
vested may detsmicie by B.'s death, before the possessioii he 
waits for may become Tacaat. 

Idnn. 38. On the other hand, if there be a lease for life to A., and 

after the death of J. D. remainder to B. in tail, in that ease the 
remainder to B. is not capable of taking effect in possession 
during the life of J. D., altliongh the possessiott should fail by 
the determination of A/s estate. But if J. D. chance to die 
before the detenmnation of the particular estate, tiien does B.'s 
ramainder, by such event, become capable of taking eflfect in 
possession, wlien it shall happen to fell, and is then in the same 
state as if it had been originally limited without any regard to 
the death of J. D. 

Fetrne. C«nu 39. This Very essential alteration in the nature of B.'s re- 
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mainder, occasioned by the timely event of J. D.'s death, is the 
change of a contingent into a vested estate. Before that event, 
it had not (he capacity of vesting rn possession ; and it was 
doubtful whether it ever would have tt or not ; it was, therefore, 
not vested at all. By tiMt event it acquires the capacity of 
vesting in possession, when the possession becomes vacant ; it is, 
therefore, vested in interest, though it is yet uncertain whether 
it will ever vest in possession ; for it is still possible that B. may 
die without issue during tbe eontinnance of the paiticular 
estate. 
id«in. 40. It follows, that whenever the preceding estate is limited, 

BO as to determine on an ev^nt which certainly must happen; 
and the vemaiader is so limited to a person in eeee, and ascer- 
tained, chat tbe preceding estate may, by any means, detemnne 
before the expiration of the estate limited in remainder, snch re- 
mainder is vested. On the contmry, whenever the preceding 
estate, except in the cases before mentioned as exceptions to die 
descriptions of a contingent remainder^ is limited, so as to deter- 

▼eitod, htfl Mrt a preaeot eipacifj of taking effect in posaesnon, if tin pvticalnr atate 
were to determine ieamedittely. 9 Co. WT, Meigtret Podgei^i case. Wade «. Bacbe, 
1 Sannd. 151. 3 Crownl. 154.] 
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mine only on an e^ent which is uncertain, and may never 
happen ; or wherever the remainder is limited to a person not in 
esH, or not ascertained ; or wherever it is limited so as to require 
the concurrence of some dubious uncertain event, independent of 
the determination of the preceding estate, and duration of the 
estate limited in remainder to give it a capacity of taking effect ; 
then the remainder is contingent. 

41 . Where an estate is limited to A. for life, remainder to B. ^^®™- 
during the life of A., it is a vested remainder : for here is a pre- 
ceding estate, to determine on an ev^t which certainly must 
happen, the death of A. ; and the remainder is so limited to a 
person tit esse, that the preceding estate may, by some means, 

viz. by forfeiture or surrender, determine before the expiration of 
the estate limited in remainder^ that is, before the expiration of 
A.'8 life ; accordingly, if A.'s life estate be not expired at the 
determination of the particular estate, which it will not if A. 
should eommit a forfeiture, or make a surreoder, then will the re- 
mainder take effect in possession. 

42. This doctrine was formerly doubted : but it has been re- 
solved in the following case, that a remainder to trustees, during 
the life of a tenant for 99 years, if he should so long live, to take 
effect from and after the death of such tenant for life, or other 
sooner determination of the estate limited to him, was a vested 
remainder. 

43. Jdin DcM'mer, upon the marriage of his eldest son, con- Smith d.Dor- 
veyed several estates (after a number of preceding limitations sAdfias!^'**' 
for life and in tail), to the use of Robert Dormer for 99 years, if ^^^ ^ ^^' 
he should so long live ; and, from and after the death of the said 

Robert Dormer, or other sooner determination of the estate 
limited to him for 99 years, to the use of trustees and their 
heirs, during the life of the said Robert Dormer, upon trust to 
preserve the contingent remainders thereinafter limited; and 
after the end or other sooner determination of the said term, to 
the use of the first and other sons of the said Robert Dormer 
successively in tail male, with remainder over. 

One of the questions in this case was, whether the remainder 
limited to trustees to preserve contingent remainders was a 
vested or a contingent remainder ? 

The Court of King's Bench determined, that it was a vested, 
and not a contingent remainder. 

p 2 
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6Bro.Ptrl.Ca. Upon a writ of error to the House of Lords, it was contended 

for the plaintiff in error that the estate being limited to the 
trustees, after the death of Robert Dormer y during his life, was a 
void limitation, because it could never take effect in possession. 
That if the limitation to the trustees was not void, but the words 
after the deeUh of Robert Dormer might be rejected, and the 
limitation to the trustees to take effect in the disjunctive, viz. 
or other sooner determination of the term; yet that the trustees, 
by force of those words, took no vested remainder, but their 
estate remained in contingency ; for no remainder could be said 
to be vested, unless it was so limited as to come into the posses* 
sion of the remainder-man upon every determination which might 
happen of the particular estate : but the words other sooner deter- 
nUnation of the term, could not extend to a determination of the 
term by effluxion of time ; because the estate after the end of the 
term (which, in a legal sense, always signified after the end by 
effluxion of time) was, by express words, limited to the first son 
of Robert Dormer ; so that the words other sooner determination 
could extend only to a determination of the term by surrender or 
forfeiture, which might or might not happen. It was admitted, 
that when a remainder was limited to take effect in possession, 
upon an event which of necessity must happen^ such remainder 
would vest : but if it was limited to take efiect in possession 
upon an event which might never happen, then it did not vest. 
Now, it was not an event which must necessarily happen, that 
Robert Dormer's term should end by surrender or forfeiture, be- 
cause it might determine by effluxion of time or death ; so that 
the present case was no more than this, viz. a limitation to Ro- 
bert Dormer for 99 years, if he so long live ; and if his estate 
shall determine by surrender or forfeiture, then to the trustees 
during his life; and which was plainly no more than a contin- 
gent remainder. That this construction of the limitation to the 
trustees was most agreeable to, and best answered the intention 
of the parties to the settlement ; the end and design of appoint- 
ing trustees to preserve contingent remainders in this and all 
other marriage settlements being only to give them a right to 
enter, upon any conveyance made by the particular tenant for 
life or years, to destroy the contingent remainders before they arise. 
On the other side it was argued, that the estate limited to the 
trustees to preserve the contingent remainders was a vested 
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remainder, to take effect in possession during the life of Robert 
Dormer, upon the determination of the particular estate, limited 
to him for 99 years, either by effluxion of time, forfeiture, or sur- 
render ; and though that part of the limitation which depended 
upon the contingency of- Robert Dormer's death was of no 
operation or effect to vest an estate in possession in the trustees 
on that single event ; yet, as the particular estate for 99 years 
might determine in his lifetime by either of the other events 
happening, that is, forfeiture or surrender, the remainder vested 
in the trustees took effect in possession ; and a remainder so 
limited is well warranted by the rules of law, and is neither void 
nor contingent. That to make this a contingent remainder from 
the words or other sooner determination would be contrary to the 
established notion of what the law calls a contingent remainder ; 
for such a remainder can only be one of these three ways : — 
either where the person to whom it is limited is not in esse, or 
where the particular estate may determine before the remainder 
can take effect, or where some collateral accident must happen 
before it can take effect. But none of these fell out in the 
present case ; for the persons to whom the estate was limited, 
viz, the trustees, were existing. The remainder to them would 
take effect immediately upon the determination of the particular 
estate by surrender or forfeiture ; and here was no collateral 
accident to happen before it could take place, but only such as 
made ^a determination of the particular estate, and what was 
implied in its very creation. The words or other sooner deter- 
mination are what are implied in every term for years, and to 
which every term is subject by surrender or forfeiture : they are 
no other than what are made use of in all common limitations 
of estates to trustees to preserve contingent remainders in eveiy 
settlement. To put, therefore, such a construction upon these 
words, -as to make the estate arising from them to the trustees a 
contingent remainder, would disappoint the very end proposed 
by them : it would frustrate the intention of the parties, and 
endanger most of the family settlements in the kingdom. 

The Judges having been cx>nsulted on this cas Lord Chief 
Justice Willes delivered their unanimous opinion ; of which I 
shall transcribe that part which relates to the present question. 

'' We deny that this estate so limited to the trustees was such Wiiies' Rep. 
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a contingent remainder, that it did not vest immediately. The 
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notion of a contingent remainder, b a matter of a good deal of 
nieety ; and, if I ahould trooble yon with all that is said in the 
books concerning contingent remaindefB, and the instances that 
are pat of snch contingent remainders, I am afiaid it woold ra- 
ther tend to pozzle than enlighten the case. I chooae, therefore, 
to tell yonr Lordships what are the contingent remainders that 
do not Test, and what remainders Test immediately, though they 
are sometimes (though very impropetly) called contingent re- 
mainders. The definition which was given by the counsel for 
the appellants of a contingent remainder which does not rest is, 
where the particular estate may determine before the remainder 
can take place in possession ; and that if it is uncertain whon it 
will take place in possession, and it may happen that it never 
will take place in possession, the remainder wiU not vest. But 
this is not a just definition ; for, if this were true, it would over- 
turn all the settlements that ever were made, t will mention 
but one instance, though I might mention a thousand ; as, 
where an estate is limited to A. for his life, remainder to ano- 
ther, and the heirs of his body. I believe no man in his senses 
ever doubted but this was a vested remainder ; and yet it is 
within their definition ; for, suppose the remainder-man in tail 
dies without issue, before the tenant for life, then this remainder 
will never take place in possession. As, therefore, this is not a 
proper definition, we beg leave to acquaint your Lordships what 
we think is ; and we think there are but two sorts of contingent 
remainders which do not vest. — 1st, Where the person to whom 
the remainder is limited is not in esse at the time of the limits 
tion ; 2dly, Where the commencement of the remainder depends 
on some matter collateral to the determination of the particular 
estate. Many instances of such contingent remainders might 
be put, which will fall under one of these heads ; and I will b^ 
leave to put one of each, the better to illustrate this matter. If 
the first limitation be to one for life, or for years, and the next 
limitation to the son of B., who, at the time, has no children, 
this is a contingent remainder of the first sort. If there be a 
limitation to A. for life, remainder to B. after the death of J. S., 
or when a third person then at Rome returns from thence, this 
is a contingent remainder of the second sort. In the first case, 
if the tenant for life should die, or the term for years expire, be- 
fore B. has a son born, the remainder never vests at all. And, 
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in the aeoood case^ if B. dies before J. S., or before the man re- 
InrnB from Rome^ the remainder never vests ; becaose the death 
of J. S., or the return of the person from Rome, were both condi- 
tions precedent And these are instances, amongst many others, 
of contingent remainders which do not vest> and of which yon 
may find great variety in Boraaton's case, 3 Coke Rep, 20. But 
the present limitation to the trustees phunly does not fall under 
either of these heads. The trustees were ptrsons in being ; and 
their estate was not to commence on any coUateral matter, but 
upon all determinations of the estate of Robert Dormer which 
could happen during his life ; and the estate was Umked to them 
fiwr no longer time. To enforce and illustrate this, I beg leave 
to mention two or three other things. Will any one say, that 
any thing can descend to the heir that did not vest in the anoes* 
tor ; so that, if nothing vested in the trustees, the limitation to 
them and their hurs is nonsensical ; for, according to this no- 
tion, if they should die before the contingencies happen, their 
heirs can take nothing ; and yet this word heirs has been put in 
every such limitation for 200 years last past, for it is so long 
since the statute of Uses ; so that during that time we have 
been all in the dark» and this new light is but just sprung up, 
which, if it prevail, for another reason as well as this, will overturn 
all the settlements for 200 years last past. For in every one of 
them, the limitation is either in the same words as the present, 
or, after the end or other sooner determination of the particular 
estate, which are words tantamount to this ; for end or deter- 
mination certainly comprehends death, as well as effluxion of 
time. If, therefore, I could not make this consistent with the 
rules of law, though I humbly apprehend I plainly have, I should 
rather choose to put a construction on these words contrary to 
the rules of law, than overturn many thousand settlements, ac- 
cording to this maxim, founded on the best reason, commum 
error facii jam, and, ut res fnagU vaieat quampereat. But the 
present case, for the reasons I have already mentioned, is not, I 
think, liable to this objection. To prove which, I beg leave only 
to put one case : — ^A., tenant in fee, grants an estate to B. for 
09 years, determinable in his life. Supposing B. outlive the 
term, or snnender, or forfeit, no one, I believe, will say but that 
A. may enjoy the estate again. If so, a contingent freehold was 
in him during the life of B. ; for it could not be in B., because 
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be had only a chattel interest ; and it could not be in any one 
else ; — ^and if it were in A., it most be a vested interest, for it 
was nerer out of him ; and if A. had a contingent Areehold dur- 
ing the life of B., no one can say but that he might grant it 
over ; and if he do, it must be of the same nature it was when it 
was in A., and consequently, a vested freehold. And this case 
1 have put is expressly held to be law in Co. Lit. 42 a. in Choi- 
meley's case, 2 Co. 51 a, and in the year book of Edward III. 
which is there cited.'' The judgment was affirmed. 
An intnTeniog ^^ ]| frequently happens that contins:ent remainders inter- 

remunder may * . 

be contingent, vene between the particular estate, and other limitations over ; 
quent one upon which cases, whenever a contingent remainder is limited, 

vested. which is followed by another limitation over, if the contingent 

Fearae, 222. limitation be not in fee, the subsequent limitation may be vested, 

if made to a person fit esse. 
Uvedall «. 45. Thus, if an estate be limited to A. for life, remaindar to 

2 Roll. Ab. 119. his first and other sons in tail, remainder to B. for life, remainder 
Tit. 3. c. 2. ^^ Yiis first and other sons iu tail ; if B. has a son bom before A., 

such son will have a vested remainder in him. But if A. should 

afterwards have a son, he will take a vested estate precedent to 

that of B.'s son. 
??«^*'' SSf*' 46. Lands were limited to husband and wife for their lives. 

IIR^. 97. 1 . • 

and after their decease to their first issue male, and to the heirs 
male of such issue, and so over to the second, third, and fourth 
issue male, 8cc. And for want of such issue, to the heirs male 
of the body of the said husband and wife. It was held that this 
last limitation should be executed sub modo ; that is, in such 
manner as to open and separate itself from the first estate for 
life, whenever the contingency happened. 

47. The preceding cases are instances where the contingency 
of the intervening remainders arose from their being limited to 
persons not in esse. But if there be a remainder limited to a 
person in esse, so as to depend on a contingent event, if the same 
contingency be not considered as extending to the subsequent 
limitations, such of those limitations as are to persons in esse may 
be vested. 
Ante. 48. Thus, in the case of Napper v. Sanders, one of the ques- 

tions was, whether the remainders, subsequent to the remainder 
for the life of C, were contingent or vested : it was agreed that 
C.'s estate for life was contingent, on the event of her surviving 
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her husband ; hot still it was held that the subsequent remain- Tnejr e. Lethu- 
dere were vested. ^' "''^' 

49. We have seen that no remainder can be limited after a Two contingeBt 

fees may bo li- 

limitatton in fee : but two or more several contingent estates in mited in tbe al- 
fee may be limited, as sabstitntes or altematiyes, one for the ^''^^*^* 
other, and not to interfere ; but so that one only can take effect, Feune 373. 
and every subsequent limitation be a disposition substituted 
in the room of the former, if the former should fail of 
effect* 

50. Sir Michael Armyn devised certain lands to Evers Armyn Loddington v. 
for life; and, in case he should have auy issue male, then to Ral^'203/ 
such issue male and his heirs forever: and if he should die S.C.Bsirntrdis- 

ton «. Carter, 

without issue male, then he devised the manor of Pickworth to 3 Bro. Pari. 

Ca 64 

Thomas Style in fee, and the manor of Willoughby to Sir Thomas 
Bamardiston in fee. It was determined that the first remainder 1 Ld-Raym. 
was a contingent fee to the issue male of Evers Armyn ; and the 
remainder to Sir Thomas Bamardiston was a contingent fee also, 
not contrary to, but concurrent with the former, according to the Infra, ch. 6. 
notion in Plunkett v. Holmes, and was a contingency with a 
doable aspect For if Evers had had issue male, then the re- 
mainder had vested in such issue male in fee ; if he died without 
issue male, that is, (said Treby) if he never had issue male, then 
to Sir Thomas Bamardiston in fee. And these were not remain- 
ders expectant, the one to take effect after the other, but were 
contemporary. 

61. A person devised all his lands to his son J. L. for the Doev.Holme^ 
term of his natural life, and, after his decease, unto the heirs 
male and female of the body of his said son J. L. for ever ; and 
if his said son should die, leaving no lawful issue, then he de- 
vised the premises to his daughter Elizabeth, and her heirs and 
assigns for ever. 

After the death of the testator, J. L., the son entered, and 
suffered a recovery. 

Tbe Court was of opinion, that the son acquired an estate in 
fee simple by the recovery. For if it was an estate tail in him, 
there could be no doubt; and if he had only an estate for life, 
with remainder in fee to his heirs male and female, (which the 
Court rather took it to be), then this, being a contingent re- 
mainder, was destroyed by the common recovery ; and all sub- 
sequent remainders depending thereon were also barred, accord- 
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ing to tbe case of Loddiogton v. KyBMy whioh resembled thm 
case in all points. 

52. A will was made in these words: '' I giye mjr mcssuge, 
6lc to my son J. S. for lifis, and after bis death unto all and 
every his children equally^ and to thw heirs ; and ia caae he 
dies without issue^ I give the said premises unto my two daogh- 
ters and their heirs, equally to be divided between them." 

It was determined that both the devises were contingeat re- 
mainders in fee. 

63. A person devised lands to his niece Dorothy for life, re- 
mainder to trustees to preserve contingent remainders, remainder 
to all and every the children of Dorothy, begotten or to be 
begotten by his nephew J. C, and their hmrs for ever, to be 
equally divided among them, but if only one child, then to such 
only child and his or her heirs for ever ; and, lor default of suck 
issttCj to James Comberback for life, remainder to traateea to 
preserve contingent remainders. 

Lord Kenyon said, there was nothing to disdi^ish this case 
from Loddington v. Kyme, and Goodright and Dunham. Tbe 
clear intent of the devisor was, that the children of Dorothy, if 
any, should take a fee ; and if she had no children, then that tbe 
remainders over should take effect : but Dorothy had children, 
by which the limitations over were defeated. 

64. Mr. Serjeant Hill, in arguing the above cases, cited a de* 
termination of Lord Hardwicke upon a case nearly similar. 

A person devised to his wife Elizabeth, and her heirs, all his 
freehold, leasehold, and personal estate, charged vrith 2002., to 
be laid out on a house, which he gave to his daughter Marthana, 
during the term of her natural life ; and after her decease, then 
the same to go and be enjoyed by the children of her body b^ 
gotten, and their heirs ; and, in default thereof, to his son Wil* 
liam Legge, his heirs and assigns. William Legge died in the 
lifetime of Marthana, but devised his interest to the plaintiff; 
and then Marthana died without children. The question was 
whether this devise to William was good, which depended upon 
what estate he took by his father's will ; whether a vested re* 
mainder, or a remainder depending upon the contingenqr or poo* 
sibility of Marthana's dying without children. 

Lord Chancellor. — ^This is a vested remainder in William 
Legge. Marthana took no more than an estate fisw life; for 



TUlt XVI. Remainder. Ck. I. $. 64-56. 219 

when fta estate for life is expressly giTen, no greater estate shall 
arise by implication ; subsequent words of contingency enlarging 
the estate only, where no express estate for life is detised. Then 
as to children, the question is, whether this be a lioiitstion to 
them in fee or in tail ? Had there been no remainder limited over, 
they would have taken a contingent remainder in fee : but there 
being a limitation to their uncle, it is impossible they should die 
without heirs during his or any of his children's life. The doubt 
arises from the equivocal words in default thereof; whether they 
relate to Marthana's dying without children, or to the children's 
dying without heirs. If to the first, the case will then amount 
to that of Loddington t>. Kyme, and make this a fee with a 
double aspect ; or, as it is called in that case, two concurrent 
contingencies, of which either is to start, according as it hap 
pens, being remaindefs contemporary, and not expectant one 
after another. But then both will be contingent, as well that to 
the children of Marthana, as that to William ; which is a con-* 
atmction never made without an absolute necessity, as tliere was 
in Loddington t;. Kyme, where the words were, ** to E. Armyn 
ibr life ; and in case he have any issue male, then to such issue 
male and his heirs for ever ; and if he die without issue male^ 
then over." And which was a very singular case. And here is 
no such necessity ; the words in default thereof taking in both 
the contingencies, as well that of Marthana's dying without 
children, as of her children dying without heirs ; which brings it 
to no more than the common ordinary limitations in settlements, 
which take in all the contingencies that can happen. And, as 
the Court never construes a limitation into an executory devise, 
where it may take effect as a remainder, because the former puts 
the inheritance in abeyance ; so, neither does it construe a re- 
mainder to be contingent, where it can be taken for vested, be- 
cause the latter tends to support the estate, and the former to 
destroy it, by putting it in the power of the particular tenant to 
defeat the remainder by fine or feoffment, which would have 
been the case here, by this forced construction of the defendant ; 
since, by taking this for a contingent remainder in William, it 
would have been in Marthana*s power to destroy the whole be- 
fore the birth of a child. 
66. Mr. Fearne observes, that in this last case the word ConuReni. 

Off! 

thereof, upon which the construction turned, was equally appli- 
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Doe V. Reuon, Cable to the heirs of the children, as to the children themselres t 
3 Wils. R. 244. jyj J ^jj^ \ie\T% being the last antecedent, there was no groand for 

exclading the reference to them ; which reduced the case to that 
of a deyise to one and his heirs ; and in de&ult of heirs, then to a 
person who was a collateral heir of the first devisee. 
Biit no estate 5g, Where there is a contincrent limitation in fee absolute, no 

mtter m lenuun- , . ° 

der in fee can estate limited afterwards can be vested. 

' 67. Thus, in the case of Loddington v. Kyme, it was deter- 

1 Ld. Raym. mined, that the remainders to Thomas Style and Sir Thomas 

308* 

Bamardiston were contingent, because the preceding limitatioa 
to the issue of Evers Armyn was a contingent fee ; and the Court 
took the distinction, that where the mean estates are for life, or 
in tail, the last remainder may, if it be to a person m esse, vest ; 
but that no remainder after a limitation in fee can be vested. 

58. In all cases where the first contingent remainder is in 
fee, or where there are concurrent remainders, if the first re- 
mainder becomes vested, all the subsequent remainders become 
void : for then they become remainders expectant on the deter- 
mination of an estate in fee-simple, or concurrent remainders. 
Keene V. iHdt- 59. Thus, in a case cited by Mr. Justice BuUer, where the de- 

aon, 3 Tenn R. ^ , 

495. 1 Bot. & vise was to 6. Pinnock for life, remainder to her first and other 

sons in tail general, and for default of such issue male, remainder 
over : and it was contended at the bar, that the word male might 
be rejected. But the Court said they could not do it : but held 
that the remainder over was a contingent devise, only on the 
event of there never being a son ; and if there were a son ever 
bom, though he died, the remainder over was void. In that case 
a son was bom, who died during the life of 6. Pinnock, on the 
birth of whom the estate vested in him, and the limitation over 
was void. 

Unlets it be a gQ. It seems, however, that a contingent determinable fee, 

contingent de* . 

tenninabk fee. devised in trust for some special purpose, will not prevent a sub- 
sequent Umitation to a person in eue from being vested. 
Tracy v. Lethn- 61 . Sir W. Dodwell devised all his estates to his daughter for 
Amb. ao4. Ld.' UfCj remainder to trastees to [»^eserve, &c. remainder to her first 
Ken. R. 256. ^^^^ other SOUS in tail. In case his said daughter should die 

without issue of her body living at her decease,. then he devised 
his estates to trustees and their heirs, until his cousin, Sir H. 
Nelthorpe, should attain his age of 21 years; to whom he devised 
all his estates, after he attained his age of 21 years, for life, re- 
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mainder to his first and other sons in tail male ; in default of 
Bach issue, or in case the said Sir H. N. should happen to die 
before he attained his age of 21 years, and without issue, then 
to S. Lethulier for life, 8cc. 

Lord Hardwicke held, that the contingency of the daughter's 
dying without issue living at her death, affected only the estate 
limited to trustees, until Sir H. N. should attain 21 ; that this 
limitation to trustees was not an absolute fee, as was contended, 
but a determinable fee ; that the estate limited to Sir H. N. was 
only contingent until he attained 21 ; that this contingency ex- 
tended to none of the subsequent estates, and therefore the re- 
mainders over to persons in esse were vested. 

62. It frequently happens that estates are subject to a power A power of ap- 

pomtoMDt docs 

pf appointment in the first taker, with remainders over in default not suspend re- 
ef such appointment. And it is now settled that such a power "^'^ ^^ 
does not suspend the effect of the subsequent limitations, or keep 
them in contingency. 

The cases on this subject will be stated in Title XXXII. 
Deed. CA. XIIL Vol.4. 

63. As to the cases wherein a condition annexed to a preced- Bffectof acon- 

,^. ^ '11 ,•• •, tingency annex- 

mg estate IS, or is not, considered as a condition precedent, to edtoapieceding 
give effect to the ulterior limitations, such cases may be distin- ^'^'*' 
gnished into three classes: — 1. Limitations after a preceding Feanie233. 
estate which is made to depend on a contingency that never takes 
effect 2. Limitations over upon a conditional contingent deter- 
mination of a preceding estate, where such preceding estate never 
takes effect at all. 3. Limitations over upon the determination 
of a preceding estate by a contingency which, though such pre- 
ceding estate takes effect, never happens. 

64. I. The cases of Napper v. Sanders, and Tracy v. Lethulier, Aate, ss. 27 Ac 
appear to fall under the first class in this distribution ; in which 

it was held that the contingency affected only that estate to which 
it was firat annexed » without extending to the ulterior limitations. 

65. In a case referred by the Court of Chancery to the Court Bradfoid v. Fo- 
of King's Bench, the facts were : — T. Hey devised all his real ^' ^^^' 
estates to trustees, to the use of bis son Thomas for life, remainder 

to the first and other sons of Thomas by any future wife in tail 
male, remainder to the daughter and daughters of such future wife 
and their heirs, as tenants in common ; provided, that if his son 
should marry any woman related to his then wife, all and every the 



TkkTVL If I . GLL jifiS-eSu 

icktai Id At iHK of fli^ fitve 

be void: wmd the aid tnuttti 

ofttl the pRMm Id At OK of the diiUreD 

of hk brotker Jolm Hey smI their hciSyaotCDeBts in oobhhoii. 

Soos oAcr the detfh of the lertater. Thoawi Hey, tbe m, 

die! withovi ioew, wmd w ilhb«i harmg nuned agtin, letFing 

FanriD Hey his heir at kw. 

iwstioa fiir the opiMHi of the Co«t wm, wfaedMr die 
eUUrai of Joha Bey, the brother of Ae lertitor, had takn tDy 
aad what eitele in Ae caae that had happened? 

TheConrt certified their opinion that the cfaiUicn of John 
Hej, the tertator's brother, took eitatei tail imder this deriae. 
The Conrt mnrt, therefore, have thonght that the confingeiicyof 
tbe eons manjing agahiy flee, waa renfinwl Id the ertates United 
to hia firtnro inoe, 
^12^' M. In another croe lefemd by the Coort of Chaacerjr to the 

lTcnkiLa46. Coort of King's Bendi, the fiKta were :~Edwaid Biuhby, re- 
citing that be waa desirous to provide lor his sisters, botooo- 
sideriDg that bis sister M. S. was already weD profided for, 
daring the life of her bosband, devised all bis estates m the city 
of Oxford, ke. to tnisteea, in trast that they sboakl, daring the 
life of M. S., pay the rents and profits to the teststor^s suteiB, 
E. B.andM. B., their bein and assigas ; and from and after the 
decrease of the hnsband of M.S., in case M. S. shoald be then 
living, in trast, as to one third part, to tbe nse of the said M.S. 
for her life ; and as to another third part, to bis sister K B. for 
life ; and as to the remaining third part, to his sister H. B. for 
life ; with several remainders to their firet and otber soni in tail 
male, remainder to their danghtere as tenants in commoD, with 
cross remaindere between their sisters ; remainder over to 
J. 8. Horton in tail, with several remaindere over. 

Tbe tesUtor's sister, M. 8., died in the lifetime of her hos- 
band ; and the principal question was, whether the condition of 
M. 8/s surviving her husband was merely confined to the life 
estate, or was to extend to all the subsequent limitations. 

Tbe Court certified their opinion that the remainder to J. S. 
Horton was good. . They, therefore, must have hdd, that the 
condition of the married sister's surviving her husband did not 
extend to any of the limiUtions subsequent to her estate for 
Ufe. 
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67. The oonstniction in these cases, as to the restrictioii of Fearne, Rem. 

235 

the contiDgency to the estate first hinged upon it, appears to 
depend on the testator's apparent intention not to extend it 
farther ; for wherever there is no apparent distinction in view, 
in this respect, between such estate and those that follow it, the 
contingency, it seems, will equally a£^t the whde ulterior train 
of limitations. 



68. Thomas Hooker derised lands to his son William, and the DavUo.NortoD, 
of his body ; and if his said son should die without issue 

of his body, and the testator's wife, Alice, should surrive hie 
son, then that she should enjoy the premises for her life ; after 
her decease they should be enjoyed by the testator^s sister, 
Mary Stratton, for her life ; after her decease (the testator's son 
William being dead without issue, as aforesaid,) then the testator 
devised the premises to the lessor of the plaintiiT. The testator's 
wife did not survive his son, but died before him. 

Upon a question whether the ulterior devise over had not 
failed by the wife's death in the son's lifetime, a case was 
made by consent, for the determination of the judge (Reynolds) 
who tried it, whose opinion was, that the remainder limited by 
the will was contingent, depending on the death of the son with- 
out issue in the lifetime of the testator^s wife ; and as that con- 
tingency never happened, the remainder which depended thereon 
could never arise. The judge appears to have laid much stress 
on the words — ^ The testator's son being then dead without 
issue as aforesaid," annexed to the recnainder after the wife's 
decease, as equivalent to a repetition of the contingency first ex- 
pressed of the son's dying without issue, the wife then living. 

69. Lands were devised to trustees, upon trust, out of the Doe r. Ship- 
rents, to pay 20/. annually to the testator^s daughter for life ; to ^^' ^^^' ^^' 
pay the residue of the rents, and the whole, after her decease, (o 

her husband for his life. If she should happen to survive her 
husband, then to stand seised of all the lands, upon the trusts 
after mentioned, viz. to his said daughter for life, then to her son 
H. and the heirs of his body, remainder to the heirs of the body 
of her husband by her ; remainder to the heirs of her body by 
any other husband ; remainder to her husband and his hers for 
ever. 

The testator's daughter died in the lifetime of her husband. 
It was held that the limitations over should not take effect ; for 
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that the contingency was not confined to her life estate, but ex- 
tended to all the subsequent limitations ; the Court not finding 
upon the whole will sufficient to gather a different intent, so as 
to warrant them in supplying the omitted words, 
p. 236. 70. Mr. Feame observes, that in this case the contingency 

itself was expressly, by the words of the will, extended to, and 

equally connected with, all the subsequent limitations ; for the 

trustees were, in that event, to stand seised of the lands to the • 

several uses, intents, and purposes in the will after mentioned ; 

which uses included as well the limitations to the wife for life, 

as those following it ; so that there was no particular connexion 

of the condition with her estate more than with any of the rest. 

71. IL With respect to limitations over upon a conditional 

determination of a preceding estate, where such preceding 

Scatterwood v. estate never takes effect at all. — ^The first case was upon a de- 

<I29. ' vise to trustees for eleven years, remainder to the first and other 

sons of A. successively in tail male, provided they should take 
the testator's surname. In case they or their heirs should re- 
fuse to take the testator's surname, or die without issue, then he 
devised his land to the first son of B. in tail male, provided he 
took his surname : if he refused, or died without issue, then to 
the right heirs of the devisor. 

A. died without having had any son ; B. had a son at the 
time of the devise. The Court did not agree as to the validity of 
the devise to the first son, after a term of years, without any 
preceding freehold to support it ; but resolved that the subse- 
quent limitation to the first son of B., who was then in esse and 
Cro. Jac. 592. Capable, took effect ; that the preceding limitation to the first 

son of A., or the condition thereto annexed, did not operate as a 
precedent condition, which must happen, to give effect to the 
subsequent limitation to the son of B., but was only a precedent 
estate, attended with such a limitation. 

72. Lord Hardwicke was of the same opinion ; and has said, 
2 Ves. 422. — I know no case of a remainder or conditional limitation over of 

a real estate, whether by way of particular estate, so as to leave a 
proper remainder, or to defeat an absolute fee before, by a con- 
ditional limitation: but if the precedent limitation, by what 
means soever, is out of the case, the subsequent limitation takes 
place." 

73. As most of the cases which occur on this point are cases 
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ivhere the whole fee was first limited ; the farther consideration 

of them will be postponed to Executory Devises; only observing Tit. 38. c. 17. 

in this place, that if sach a conditional limitation is not defeated 

by the falling of the preceding estate, in those cases wherein the 

whole estate is first limited, a fortiori it should not be defeated 

in the cases where the whole fee is not at first limited ; but the 

remainder, though conditional, includes the residue of the estates 

not before otherwise disposed of* 

74. III. As to cases of the third class, it may be observed, 
that although where a remainder is limited to take effect on a 
condition annexed to a preceding estate, and that preceding 
estate fails, it appears that the remainder shall nevertheless take 
place ; yet where such preceding particular estate takes place, 
and the condition is not performed, the remainder, it has been 
held, will not take effect at the expiration of such preceding 
estate, unless in those cases where the apparent general intention Fetme, 238. 
€it the testator calls for it 

76. It sometimes happens that a remainder is limited in words Adverbs of time 
which seem to import a contingency, although in fact they mean ^^Md^hen a^ 
DO more than would have been implied without them ; or do not »«^"^«'^ " *f 

^ ' vest in interest. 

amount to a condition precedent, but only denote the time when Feanie240. 
the remainder is to vest in possession. 

76. T. Boraston devised land^ to A. and B. for eight years, Bonston'scase» 

3 Ren 19 

remainder to bis executors until such time as Hugh Boraston ^* 
should accomplish his full age of twenty-one years ; and when 
the said Hugh should come to his age of twenty-one years, then 
the testator declared his will to be, that he should enjoy the 
same to him and his heirs for ever. Hugh Boraston died under 
twenty-one. It was contended that the remainder did not vest 
in him, because he did not live to attain the age of twenty-one ; 
for as he was not to have it until twenty-one, it was contingent on 
that event ; it being uncertain whether he ever would attain that 
age. But it was resolved that the case was no other in effect 
than a devise of lands by a person to executors, until his son at- 
tained the age of twenty-one years, remainder to his son in fee ; 
and that the adverbs of time when and then did not make any- 
thing necessary to precede the settling of the remainder ; any 
more than in the common case of a lease for life or years, and 
after the decease of the lessee, or the end of the term, remainder 
to another i in which case the remainder vests presently. For 

VOL. II. Q 
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ivhen these adverbs refer to a thing which must of necessity hap* 
pen, they make no contingency ; for it is certain that every man 
must die, and every term will end ; so that these adverbs lokn 
P. Wms. 270. and then are demonstrations of the time when the remainder shall 
take effect in possession, not when the remainder shall vest 

77. A. having two sons, B. and C, levied a fine to the use of 
himself for life, remainder to B« his eldest son for life, after to 
the first son of the body of B. and his heirs male, and so to four 
sons f occessively in tail ; and if it fortune the said fourjth son to 
die without issue male, then to remain to C. A. died ; B. died 
without issue male, leaving a daughter. Adjudged that the use 
vested in C, though B. had no issue male ; and that B.'8 having 
issue male was no condition precedent. 

78. Devise to A* for life, then to B. in tail* '' and if my thiee 
daughters or either of them overlive A. and B., then they to have 
it ; and after them I give it to J. W., &c." B. died, and two of 
the daughters died, living A. Then A. died. The qoestios 
v?as, if this was a contingent estate ; and if so, whether the con- 
tingency were performed by two of the daughters dying in thi& 
lifetime of B. Resolved, that it was not a contingent limitation, 
but only an expression when the remainder should commence, 
that is, take effect in possession. 

79. Walter Thomas having four children, devised in these 
words : — ** The house wherein John Taylor dwelleth I give to 
my son John. Item, I bequeath to my daughter Grace that 
part and interest that I have in the house at Palace Gate. Item, 
I give to my daughter Elizabeth that garden, &c. Item^ I gifC 
to my son William all the houses which I have in St. Martin's 
Lane. Item, my will is, that when either of my forementioned 
children shall depart out of this life, that then the houses, hnd% 
goods, and whatsoever I have now given them, shall be equally 
divided betwixt them that are living." 

The eldest son died. It was contended that thi^ limitation 
over to the children then living was a contingent remander to 
the survivors, depending on the particular estates for life to the 
children ; that the eldest son's estate for life in the hoaae 
devised to him was merged in the fee which descended to him 
o^ his father's decease ; and consequently the contingent le^ 
miainder to the survivors in this hou«ewas thereby destroyeiL 
On the other hand it was insisted, and so adjudged by ihe 
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Court, that this was not a contingent, bnt a Tedted remainder ; 

that every child took a particular estate in bis or her house, for Aoon. 2 Vent. 

life, with a vested remainder to the others^ for their lives. 

89. A man devised certain lands to his wife, till his son and Mansfield v. 
heir should attain his age of twenty-one years. When his son E^figa. 
should attain that age, then to his son and his heirs. The son 
died at the age of thirteen years. It was held by Lord Harcourt, 
that the remainder vested presently in the son upon the testator's 
death ; and was not to expect till the contingency of his 
attaining twenty-one; for in that case it never would have 
vested. 

8L A person devised all his estates to trustees, in trust to lay Gooddtk «. 

, 1 .. . , . \ ^ \^ Whitby, 

out the rents and profits m the maintenance and education of i Ban. 228. 
the two sons of his sister, during their minorities ; and when 
and as they should respectively attain their ages of twenty-one 
years, then to the use and behoof of the said sons of his sister, 
and their heirs. 

Lord Mansfield said the question was, whether the estate 
vested immediately in the two nephews, upon the death of thd 
testator; or remained in contingency UU their respective- coming 
of age. He said he would lay down a rule or two, previous to 
his giving his particular opinion on the case. 1. Whenever the 
whole property is devised, with a particular interest given out of 
it, it operates by way of exception out of the absolute property. 
2. Where an absolute property is given, and a particular interest 8 Kep. 05 b. 
16 given in the mean time ; as, until the devisee shall come of 
age, 8lc. then to him, &c. ; the rule is, that that shall not 
operate as a condition precedent, but as a description of the time 
when the remainder-man is to take in possession. To this pur- 
pose was Boraston's case, where thb doctrine was fully laid down 
and explained. Upon the whole he held that the nephews took Ante, i.76. 
an immediate gift, with a trust to be executed for their benefit, 
daring their minority. 

82. M. Lea devised copyhold estates to T. Lea and E. John-* I>oe «. L«t> 

3 Aenn x*. 41. 

son, their heirs and assigns, to hold to them and their heirs until 
M. Lea, second son of his nephew Thomas, then an infant, 
should attain the age of twenty-*four years ; on condition that he 
should, out of the rents and profits, keep the buildings in repair. 
Item, he devised to M. Lea his great nephew, and to his heirK 
and assigns for ever, v>hen and so soon as he should attain his age 

Q 2 
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of twenty -four years, the premises in qaestioQ; and directed the 
trustees to surrender the premises accordingly. M. Lea attained 
the age of twenty-one : but died under twenty-four intestate, 
and without issue. It was contended that the words token and so 
90on operated as a condition precedent to M. Lea's taking any 
interest under the devise ; and the event of his attaining the age 
of twenty-four, not having happened, the condition was defeated ; 
consequently this heir at law could take nothing ; these words 
having the same meaning 9a if M. Lea shall attain the age of 
twenty-four. And it was expressly determined to raise a condi- 

Tit. 38.C 20. tion precedent in the case of Brownswords v. Edwards. 

Lord Kenyon observed, that the words in Brownswords v. Ed- 
wards, were very different from the present ; there it was, tf he 
should attain the age of twenty-one. But the words in this case 
only denoted the time when the beneficial interest was to accrue. 
He cited Boraston's case, and Goodtitle and Whitby ; and con- 
cluded that the words in this case could not operate as a condi- 
tion precedent, but as giving an absolute interest in fee, and de- 
noting the time when the remainder was to take effect in pos- 
session ; and therefore that the estate descended to the heir at 
law of M. Lea. 

A contiogeiicy g3. There are some cases where the contingency upon which 

■ometimes con- ... , . . 

sidereduacoQ- an estate is limited has been considered as a condition subse- 
queot.*^ quent ; so that the estate becomes vested immediately, subject 

to be defeated by the condition, when it happens. 
Edwardi o. 84. John Hammond surrendered the premises in question to 

from the Re- the use of himself for life ; after his decease to the use of John 
Pol. N. rTsis. Hammond the younger, and his heirs and assigns for ever, if it 

should happen that the aforesaid John Hammond the younger 
should live until he attained the age of twenty-one years ; pro- 
vided always, and under the condition nevertheless, that if it 
should happen that the aforesaid J. H. the younger should die 
before he attain the age of twenty-one years, then to remain to 
the use of the surrenderor and his heirs. 

Resolved, that this was a condition subsequent ; and that the 
estate vested immediately in J, H., subject to be divested if he 
died under the age of twenty-one years. 
Bromfieid v. g5. A testator devised all his real estate to E. D. and J. R. for 

CrowtheTf 

Idem. their lives successively ; and after the decease of the longer liver 

14 East eoiT' <>f them, to J. D. Bromfieid, if he lived to attain the age of twen- 
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ty-one years ; but in case he died before he attained that age, 
and his brother Charles Bromfield should survive him, in that 
case he gave his real estate to Charles Bromfield his brother* if 
he lived to attain the age of twenty-one years, but not other- 
i^ise ; but in case both the above-mentioned boys died before 
either of them attained the age of twenty-one years, then over. 
E. D. and J. R. died while J. D. Bromfield was under the age 
of twenty-one years. 

The cause coming on at the Rolls, his Honour ordered a case 
to be made for the opinion of the Judges of the Common Pleas, 
upon the question whether Mr. Bromfield, in the events which 
had happened, took any and what estate or interest in the free- 
hold or copyhold estates of the testator. 

The Judges certified that Mr. Bromfield took a vested estate Vide Tit. 38. 
in fee simple in the freehold and copyhold lands, determinable ^* ' 
on the event of his dying under twenty-one. 

The Master of the Rolls decreed in conformity to this certifi- 
cate. On an appeal to Lord Erskine» the decree was aflSrmed Printed cuet 
by him ; and afterwards by the House of Lords. 

86. A testatrix devised all her freehold estates to her nephew Doe «. Noweil, 
and heir at law, for his life; and on his decease, "to and J,^',^,,®'^^* 

' ' RaDdoIl o. Doe, 

amongst his children lawfully begotten, equally at the age of ^ l>ow. 202. 
twenty-one, and their heirs as tenants in common; but if only 
one child shall live to attain such age, to him or her, and his or her 
heirs, at his or her age of twenty-one. And in case my said nephew 
shall die without lawful issue, or such lawful issue shall die be- 
fore twenty-one,'' then over. It was held by the Court of King's 
Bench, and by the House of Lords, that the children of the ne- 
phew took a vested remainder, (a) 

(«) A remainder wiU not be conttnwd to be coDtingeot, where it can be deened 
vested* Doe v, Penyn, 3 T. R. 494. Driver «. Frank, 3 M. aod S. 25. 6 Price 41, 
And a vested remaioder will not be divested, unless there be a spedal provision, or a 
dear intention to be coUected from the language of the iostrument. Driver v. Frank, 
jMpnu — Note to former edition. 
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CHAP. 11. 

Event upon which a Contingent Remainder may be Limited. 
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Section I. 

The uncertainty of the event on which a remainder is limited is 
in some cases the circumstance which makes it contingent. 
But a limitation, intended as a contingent remainder, may fail 
of taking effect on account of the following circumstances re- 
specting the contingency upon which it is limited to take effect. 

2. First, the contingent event must be a legal, and not an 
illegal act; for Lord Coke says, — ** The law will never adjudge 
a grant good by reason of a possibility or expectation of a thing 
which is against law ; for it is potentia remotimma et vana^ which 
by intendment of law nunquam venit in actum^ 

3. Hence it has been determined, that a limitation to a baa- 
tard is void. Thus, where a man made a feoffment to the use 
of himself for life, remainder to the use of such issue of the body 
of Margaret Lloyd as should by common supposition be adjudged 
to be begotten by the feoffor, whether legitimate or illegitimate. 
Resolved, that the remainder was void, because the law doth 
not favour such a generation. 

4. Secondly, the possibility upon which a remainder is to de- 
pend must be a common possibility, or potentia propinqua ; as 
death, or death without issue, or coverture ; for potentia est duplex, 
remota et propinqua. Hence it has been determined, that a re- 
mainder to a corporation, which is not in being at the time of 
the limitation, is void, although such be erected after, during the 
particular estate ; for at the time of the limitation it yms potentia 
remota. 



Title XVI. Remainder. Ch. II. $. 5—8. 231 

6. It is different if during the vacation of the mayoralty of D. i liut 264 a. 
a lease for life be made, remainder to the mayor and commonalty 

.of D. The remainder is good^ if there be a mayor of D. elected 

, during the estate for life. 

, 6. It is laid down in Cholmeley's case, that if a lease be made 2 Rep. 61 b. 

for life, remainder to the right heirs of J« S., this is good ; for 

by common possibility J. S. may die during the life of the tenant 

for life. But if at the time of the limitation of the remainder 

there be no such person as J. S,, but during the life of the tenant 

tor life J. S. be bom and die, his heir shall at no time take, because 

the possibility on which the remainder is to take effect is too re- Fearne 251. 

■mote ; for it amounts to the concurrence of two several contift- 

genciesy not independent and collateral, but the one requiring 

the previous existence of the other, and yet not necessarily arising 

out of it ; viz. first, that such a person as J. S. should be born, 

which is very uncertain ; and, seccHidly, that he should also die 

•during the particular estate, which is another uncertainty grafted 

upon the former* This is called a possibility upon a possibility, 

which. Lord Coke says, is never admitted by intendment of law. j^^' ^ ^' 

7. Upon the same ground, says Mr. Feame, arises the dis- Rem. 252. 
tinetion between a remainder limited by a general description, 

and one limited by a particular name to a person not in esse* In 
Abe first case the remainder is good, as a limitation to the right 
heirs of J. D. who is alive; mprimogeniio JUio of B. who has no 
%oia then bom ; but in the other case the remainder is void ; as 
if it be limited to G. son of D. ; in that case, if D. hath liot a 
ton named O. at the time of the limitation, the law will not ex- 
pect he should afterwards have a son so named ; because it 
amounts to a possibility upon a possibility ; viz. first, that he 
slionid have a son; and, secondly, that such son should be 
named G. 

; 8. A case is cited from the yearbook 10 Edw. 3. inChoImley's 2 Rep. 5i b. 
case, where, upon a fine levied toR., he granted and rendered the 
^^ments to one J, and Florence his wife, for their lives, re- 
ittainder to G. son of J. in tail, remainder to the right heirs of 
J* ; and in truth at the time of the fine levied J. had not any 
son named G., but afterwards he bad a son named G., and 
died. 

In a prsdcipe against Florence, it was adjudged that G. should 
not take the remainder in tail, because he was not born at the 
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time of the fiae levied, but long after ; wherefore another, who 

was right heir to J., by judgment of the Court, was received. 

This determination was founded on the principle that the law 

would not expect that J. and F. should have a son so named, 

because it amounted to a possibility upon a possibility ; first, 

that he should have a son ; and, secondly, that such son should 

be named 6. 

Not lepagnant 9. It has been held that a condition or limitation mast deter- 
to any nut of 

law. mine or avoid the whole of the estate to which it is annexed ; 

4 

and not determine it in part only, and leave it good for the re- 
S Rep. 40 b. sidue. Upon this principle it has been adjudged, that a proviso 

to make the estate of a tenant in tail cease during his life, was 

void. For although the whole estate may be determined bj a 

condition, yet part of it only, viz. during the life of the tenant in 

4 Bun. R. 1941. tail, shall not ; in which case the proviso is ineffectual, on account 

of its repugnancy to a rule of law. 
NorcoQtrtriaDt IQ. A condition may also be contrariant in itself; as in the 

case of a proviso for determining an estate tail, as if tenant in tail 



were dead. This had been held a contrariant proviso, and 
on that account ; because the death of a tenant in tail does not 
determine the estate tail, but his death without issue ; conse- 
quently, to say that the estate shall determine as if he were dead, 
amounts to saying that it shall determine as it would do upon an 
event, viz. the death of the tenant in tail, which event might not 
determine it ; therefore such a proviso is contradictory, and aln 
surd in itself. 
^1^^''- 1 1. Thomas Gary devised to Peter Gary and the heirs male of 

1 R«p. 85 a. his body, remainder in the same manner to his other sons ; with 

a proviso, that if the said Peter Gary, or any of his other sods, 
or any of the heirs male of their bodies, should attempt or en* 
deavour to sell* bargain, discontinue. Sec., the estate of such per* 
son so attempting should cease and determine, as if such person 
were naturally dead. 

It was held, that this proviso was void, being against law, 
repugnant, and contradictory. Against law, because the whole 
estate ought to be defeated ; repugnant, because an estate tail 
cannot be made to cease as if the tenant in tail was dead ; for 
the death of a tenant in tail does not determine an estate tail| but 
his death without issue. 
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12. Sir R. Cholmley, by a conveyance to' uses, limited his Cholmkj v. 
estate to the use of F. Cholmley for life, remainder to the use of i B«p. 86 a. 
H. Cholmley and the heirs male of his body, remainder over; 

with a proviso, that if the said Henry or any of the heirs male of 
his body, should attempt or make any feoffment, his estate should 
cease as if he were dead. The proviso was held to be illegal 
and void. 

13. S. Corbet covenanted to stand seised to the use of him- Corbet'i oam, 
self for life, remainder to his eldest son Rowland and the heirs of 

his body ; with a proviso, that if the said Rowland, or any of 
the heirs male of his body, should be resolved and determined, 
or advisedly should attempt or procure any act or thing con* 
ceming any alienation of the said premises, by which any estate 
tail thereof should be barred, that the estate to him limited 
should cease, only in respect to such person so attempting to 
alien, id the same manner as if such person was naturally dead. 
After the death of S. Corbet, his son Rowland entered, and 
suffered a common recovery ; and the person in remainder hav* 
iug entered, on the breach of the proviso, it was determined that 
the proviso was repugnant, impossible, and against law ; for the 
death of a tenant in tail is not a determination of the estate tail, 
but his death without issue. 

14. So, whero a proviso similar to that in the last case was Miidimy'tcaw, 
inserted in a deed, *^ it was resolved that it was impossible and 
repugnant that an estate tail should cease as if the tenant in 

tail was dead (had he issue or not), for an estate tail cannot 
cease so long as successive heirs continue. But here his intent 
was to continue the estate tail, and to cease it in respect of the 
party offending only, and not as to any other, which was impos^ 
sible, repugnant, and against law ; for every limitation or con- 
dition ought to defeat the whole estate, and not to defeat part 
of the estate, and leave part not defeated ; and it could not ^'^ ^^' ^- ^* 
make an estate to cease qtioad tmam personantf and not quoad 
alteram* 

16. So where a person devised his estate to H. K. and the ^^*'^^^' 
heirs male of his body, until such time as the said H. K. or any 
issue male of his body should effectually and expressly assent, 
conclude, do, or go about to do, or make any act or acts to alter, 
discontinue, or change his estate tail. 

H. K. joined with his son in levying a fine of the estate. 
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Tbe Court resolved--*'' That this was a perpetuity in oar law 
books, and repugnant to the law, and not allowable ; for be may 
not determine an estate tail by such a liniitatioD. Nor can he 
give title to another to enter, who is a stranger ; for by the fine 
there was a discontinuance of the remainderi and a divesting 
thereof, so as he could not enter ; for it was no limitation to en^ 
ter, but after the effectual going about, and it was not effectual 
until the act was done ; and when the act was done, the remain- 
der vras discontinued, and then he could not enter. Also they 
held these were uncertain, ambiguous, and inadequate woids, to 
make the limitation of an inheritance by the determinatioa 
thereof, and therefore void and repugnant to law, and the law 
would never give allowance to it ; wherefore they held that the 
case was all one with tbe reasons in the cases of Sir A. Mtldmay, 
Corbet, 8ic." 

16. The event or contingency on which a remainder is limited 
must not operate so as to abridge, defeat, or determine the par- 
ticular estate. This rule follows of necessity from the nature of 
a remainder, as exhibited in the definition of it by Lord Coke ; so 
that it is of the essence of a remainder that it should wait for, 
and only take ^ect in possession, on the natural expiration or 
determination of the first estate. 

17. This rule also follows as a consequence of the rule already 
stated, that no one shall take advantage of a condition bnt the 
party from whom the condition moves, that is, the gmntor and 
bis heirs : for if he or his heirs take advantage of a condition, by 
entry or claim, the livery made upon the creation of tbe estate w 
defeated, and of course every estate then created is thereby an- 
nulled and gone. But the remainder ought to vest at tbe instant 
of the expiration of the preceding estate, and remainders arede- 
feated by the entry of the grantor ; therefore such remainder is 
void« It follows that a remainder properly so called cannot be 
limited to take eSeci upon a eonditioo, which is to defeat tbe 
particular estate ; whether such condition be repugnant to the 
nature of tbe estate to which it is annexed, or not. 

18« If therefore a lease for life be made, upon eonditiofi that 
if a stranger pay to the lessor 20/., then immediatefy tbe land 
shall remain to the same stranger ; this remainder is void, for tbe 
tenant for life ought to have it during his life ; and if so, during 
that time the stranger cannot have it, for he can take no ad van- 
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tage <yf the conditioa» hot only the grtntor or his heire. Had it 
been limited that if a stranger pay to the leaaor 20L, then after 
the death of the tenant for life it should remain to that stranger, 
it vroald have been a good remainder. 

19. The distinction between the two cases is this. In the 
latter the remainder is not to vest in possession till after the de- 
termination of the estate for life, when it may vest of course* 
In the former it is limited to take efibct in possession on the * ' 

performance of a condition, which is to defeat the estate for life ; 
and not to wait till the particular estate be determined, by 
means consistent with the nature of its original determination. 
- 20. If a lease be made to two, the remainder over in fee, after Piowd.24 
the death of the first of them, this remainder is void ; because, as 
the survivor must have the lands for life, by the nature of the 
first estate, the limitation over after the death of the first of them 
cannot take place without defeating the first estate, as to the 
interest of the survivor. 

21. Upon the same principle it seems, that if an estate be Saywv.Haitly, 
granted to A., a widow for life, remainder to B. in fee, on condi"* ^* 

Uon that A. continues a widow ; if A. marries, the entry of the 
heir will defeat the estate to A., and also the remainder to B. 
But that if an estate had been granted to A. durante vididtate, 
remainder to B. upon A/s marriage, her estate would determine Feaina* 262. 
by the nature of its limitation, and the remainder to B. would 
take efiect. 

22. Here however we are to obsenre, that if land be leased to Ante, c. 1. 
one for life, 8cc. and if such a thing happen, then to remain to B., 

&c. This shall not be understood as intended to vest in po»r 
session immediately upon the happening of the condition, and in 
abridgment of the preceding estate ; because, under that con* 
struction, the remainder would be void, for the reasons already 
given : but it shall be construed to vest in intereit, upon the hapt 
pening of the condition, and to remain as a remainder ought to 
do, that is, so as to await the determination of the preceding e^ 
tate, before it comes into possession. 

23. Thus, where lands were limited to husband and wife for Colthintv. 
their lives, remainder to A. their son for life, if he should die in pi^.'^. 
the lifetime of the husband and wife, that then the lands should 
nnnain to B. another of their sons, for life. It was resolved^ 

that the remainder limited to B. was good ; and that the words^ 
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'^ if A. should die in the lifetime of the husband and wife, then 
the lands shoald remain to B./' did not operate to defeat the es- 
tate limited to the hosbond and wife, but only indicated the time 
when the remainder should become vested in interest* 

24. The same law holds with regard to a subsequent remainder, 
limited to take effect on a condition which is to defeat a preceding 
remainder. 

r'^^iiPflSi'' ^' ^- being seised in fee, leased to B. for life, remainder to C. 

for life ; provided that if A. should have a son, who should live 
to the age of five years, the estate limited to C. should cease, and 
the land remain to that son in taiL It was determined that the 
estate limited to the son was void, because it depended on a con- 
dition which operated to defeat the preceding remainder. 

j^^^26im ^* ^^ ^^y happen that notwithstanding a contingent limita* 

tion is expressed to commence from a period eventually anterior 
to the determination of the particular estate, yet the nature of 
the case may be such as not to admit of its taking effect in pos* 
session, in restraint, abridgment, or exclusion, of the particular 
estate. As if such limitation over were to the grantee or devisee 
of the particular estate; which, instead of operating in any 
degree to defeat, exclude, or curtail the particular estate, would 
in effect remove its limits, and expand it into a greater estate. 
This is but in conformity to what was allowable at common law 
in regard to the enlai^ment of estates on condition ; which limi- 
tations so far resemble contingent remainders as to require the 
continuance of the particular estate till they are vested. And 
although the limitation should not so far approach the particular 
estate in quality , as to come within the doctrine of estates to be 
enlarged on condition, yet if it be such as cannot defeat, ex- 
clude, or abridge the particular estate, nor have any other opera- 
tion than if the words expressive of its time of commencement had 
been omitted ; or if it had been in express words postponed, tiil 
after the determination of the preceding estates, the objection to 
its effect as a remainder does not hold ; as it then in effect gives 
no more than the remnant or residue expectant on the particular 
estate ; and could not have entitled the gmntor or his heir to 
enter at common law, in defeasance of the particular estate ; nor 
operates at all to the prejudice of strangers ; which are the rea- 
sons assigned against the validity of conditional Iimitation3 at 
common law. 
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27. Thas, suppose in the case of a lease to two, as in a fonner 

ease, the limitation over after the death of the first of them had Ante, s.20. 
been to the survivor, instead of a stranger ; this would not have 
avoided, defeated, or abridged, the estate of the survivor, but 
actually have embraced it in the afflux of a greater, into which it 
would have run, under the technical term of merging, instead of 
being rescinded or nullified. The grantor or his heir could have 
no title to enter and defeat the particular estate, because there 
was no condition or proviso to make it cease, or carry the estate 
either expressly or implicatively to any body, from the devisee of 
the particular estate. Nor could the limitation operate to the 
prejudice of another ; viz. the person otherwise entitled to the 
particular estate; because it was to that very person himself; 
and the efiect Would have been precisely the same if the limita- 
tion had been, and from and after the determination of the estate 
aforesaid, to the survivor in fee. Nothing would therefore in 
that case have prevented the limitation over from operating 
strictly as a remainder at common law. 

28. A person devised to his wife Elizabeth and his daughter GoodtiUev/ 
Ann a certain messuage, &c. to hold unto his said wife and Dougfr^S. 
daughter, for and during the term of their natural lives, and the 

life of the longer liyer of them, in equal proportions ; and then 
proceeded in these words : — *^ But in case my said daughter 
Ann should happen to marry and have issue of her body law- 
fully begotten, then and in that case, after the decease of my 
said wife, I give and devise all the said messuages, &c. unto my 
said daughter Ann, and to her heirs and assigns for ever. But 
if my said daughter Ann should happen to die single and un- 
married^ and without issue of her body lawfully begotten, then 
and in such case I give and devise the said premises unto my 
said wife Elizabeth, and to her heirs and assigns for ever.'' 
The testator died in 1774, leaving Elizabeth his widow, and 

• 

Aon his daughter, who was his heir at law. Elizabeth died in 
1776 ; after her death Ann suffered a recovery of the estate, and 
devised it to the defendant, and died unmarried. The heir of 
Elizabeth brought an ejectment against the devisee of Ann. 

Lord Mans^eld. — ^^ It is perfectly clear and settled, that where 
an estate can take efiect as a remainder, it shall never be con- 
strued to be an executory devise or sprinjging use. Here the 
first limitation is to two persons and the survivor, so that a pre- 
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2d, IWrjf, tbe mtaj of tbe dooor, far the eondttioii 
farakea, wmld deficai die n ■■indf r. 
U.407.4«L 30. It has, hovetcr, beeo loaig aettkd, that where, in a de- 

laocodio g eBtate, mod apon the 
thereof the ertale is derioed over to 
operate a» a limitatioii, drcoinacrib- 
of the first estate ; that upon 
of it, as the case may be, the first 
ddemine and expire, without entry or 
daim ; diat the fimitatioo over shaU thereopon actaally com- 
mence ia pnawfiiioM, aad the person cbLiming under it, whether 
heir or aCmngcr, shall have an immediate right to the estate. 
Thna is the testator's intentioo e^ctoated, by sabstantiating the 
sabseqoent estata, though limited to a stranger, and enforcii^ 
the performance of the oooditioD by the determination of the 
praeeding estate npon the bieach of it, notwithstanding that 
paaoeding estate be liosited to the heir himself; and limitations 
of this kind are properly called conditional limitations. 
31. Thosy where a person devised lands to his mother for life, 
Cm.JM.S9SL aftw herdeadi to his brodier in fee; provided that if bis wife 

(being then with child) be ddivered of a son, that then the land 
shonld remain to him in fee. After the testator's death a son 
was bom ; hdd that the fee of the brother should cease, and Ae 
estate reai in th^ son, upon the happening of the contingency. 
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33. In the case of Fry v. Porter, which has been already Tit. 13. c. i. 
stated, it was held that Lady Ann Knowles had an estate tail 
till she married without consent. That the estate tail devised 
to her was subject to two limitations ; the one in law, viz. dying 
without issue ; the other express and in fact^ t^z. marrying with^ 
out consent; which was properly a conditional limitation, not a 
condition ; for» if it were a condition, it would descend to the 
heir at law, who might enter for a breach of it, and defeat the 
limitation OTer. It was therefore agreed that the marriage Bertie «. 
without consent determined her estate tail, and the devise over jf^, i3^.°c/i. 
look place. 

33. A person devised lands to A., who was his heir at law, ^J^*'.'^* ^ 

'^ Mod. ?• 

and other lands to B. in fee ; and that if A. molested B. by suit 
or otiberwise, he should lose what was devised to him, and it 
should go to B. 

After the testator's death A. entered on the lands devised to 
B* claiming them. It was held that this was a sulfeeient breads 
to give title to B., and that the condition imposed on the heir 
should not be taken as a condition, because if so, by descending 
on him who alone could enter for the breaeh of it, it would ia 
^is case be fruitless and defeated: but it was held to be a 
lionitation, which determined the heir's estate, and cast the pos^ 
session on B. without entry. 

34. Where there is no e&pveas limitation over, to take effect Gulliver «. Ash- 
upon the breach or non-performance of the condition a»iiexed Dev. 424. ' 

to the preceding estate, theie^ it seems, the eonditioo or proviso 
10 not always construed as a conditional limitation. 

35. There is a limitation of another kind which may be coik Esutes may be 
sidered as an exception to the rule at common law, that an ^a^.^'^ 
estate limited to take effect on a condition which is to afiect the ^»™«» ^^9. 
partioular estate is void ; namely, those eases where a particular 

estate is limited, with a condition, that after the performance of 
a obtain a^t, or the happening of a ceitain event, the person toi 
whom the first estate is limited shall have a larger estate. For 
i| vras resolved in the case of Lord Stafford, that such a grant' s Rep. 74. 
may be good, as well of things which lie in grant, aa of things 
which lie in livery : and may be annexed as well to an estate 
tail, which cannot be drowned, as to an estate for life or years, 
which may be merged by the access of a greater estate. 
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36. But that sacb increaae of an estate by fofoe of radi a oon- 
dition ought to have four incidents. 

First, There ought to be a particular estate as a foundatioa for 
the increase to take effect upon ; which. Lord Coke hdd, mast 
not be an estate at will, nor revocable, nor contingent. 

Second, Such particular estate ought to continue in the lessee 
or grantee, until the increase happens, without any alteration in 
privity of estate, by alienation of the lessee or grantee; though 
the alienation of the lessor or grantor will not at all affect it r 
and the alteration of persons by descent of the reversion to the 
heirs of the grantor, or his alienee, or of the particular estate U> 
the representatives of the grantee, shall not avoid the cooditioo. 
Where the grantee dies before the performance of the conditioa, 
his heir shall, after he has performed the condition, be in qitodam 
modOf by descent ; and such increase need not take place imme* 
diately upon the particular estate, but may enure as a mediate 
remaitider, subsequent to an intermediate remainder for life, or 
in tail, to somebody else. 

Third, The increase must vest and take efiect immediatdj 
upon the performance of the condition ; for if an estate cannot be 
enlarged at the very instant of time appointed for enlargement, 
the enlargement shall never take pku^ ; therefore, though the re- 
version be in the king, it shall instantly be out of him, upon per- 
formance of the condition, and vest in the grantee without 
petition, or monstraiu de dfxnt, or other circumstance : for the 
awaiting such circumstances would frustrate and defeat the 
enlargement, and the law will never require circumstances to 
subvert the substance. 

Fourth, The particular estate and the increase ought to take 
effect by one and the same instrument or deed ; or by several 
deeds delivered at one and the same time, which in effect is the 
same thing, for qua inconimentifiuntj inesse videMiur ; because the 
particular estate and the increase thereupon is only a grant to 
take effect out of one and the same root : and though the in- 
crease vest at a different time ; yet, when it is vested, it has its 
force and effect from the same grant. 
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CHAP. III. 
Estate necessary to support a contingent Remainder. 



Sbct. 1. It must be a Freehold. 

11. Unleu the Remainder i§ for 

Years, 
13. A Right qf Entry to a Free- 
hold is sufficient. 
17. But it must be a present 
Right. 



Sect. 19. Both Estates must be creat- 
ed by the same Instru- 
ment. 
24. Where the Legal Estate is 
in Trustees, there needs 
no other preceding Estate. 



Section I. 

It is a general rule, that whenever an estate in contingent it must bet 
remainder amounts to a freehold, some vested estate of freehold (i^^^^^'^^^ooi 
must precede it This arises from the necessity there is for the 
freehold to pass out of the grantor at the time the remainder is 
created ; for if no freehold passes, then the remainder-man 
cannot have it. If it passes at all, it must pass either in the 
particular estate, or in some remainder^, limited after it. In a 
contingent remainder it cannot pass, because such remainder, at 
the time of its creation, passes to, or vests in, nobody ; and if it 
passes only in some vested remainder, limited after the con- 
tingent remainder, then is such contingent estate precluded from 
ever rising at all ; for that freehold then becomes vested in pos- 
session, which the contingent estate was limited to precede, and 
of coarse there is no room left for the introduction of the con- 
tingent freehold. It follows, therefore, that some preceding 
vesied estate of freehold must be limited to give existence to 
such contingent remainder. 

2. A person devised lands to his son John for fifty years, if Goodnght v. 
be should so long live ; and, as for his inheritance after the said i Salk. 226. 
term, he devised the same to the heirs male of the body of John. 
The Court held this devise to the heirs male of the body of John 
to be void as a remainder, for want of an estate of freehold to 
support it. 

VOL. II. R 
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Eiieo. Osborne, 3. But where an estate was limited to the use of the settlor 

for ninety-nine years, if he should so long live, remainder to 
trustees and their heirs during his life, remainder to the use of 
the heirs of his body, 8cc. ; it was held, that the contingent 



Doe V. Morgfto, mainder to the heirs of the body of the settlor was good, be- 
cause it was preceded by a vested freehold remainder to the 
trustees. 

^"^'iJ*'"S^! 4. There is a case reported by Moore, where A. covenanted to 

C<Utef AxOO. OlD. 

stand seised to the use of himself for life, remainder to B., his 
brother's eldest son, for life, remainder to the first and other 
sons of B. in tail, remainder to the right heirs of A. A. was 
afterwards attainted of treason, and executed, before the birth of 
any son of 6. ; and it was resolved, that by the attainder of A., 
the after-bom sons of B. were barred ; and that the crown had 
the fee simple, discharged of all the remainders limited to the 
sons of B. not then bom. 

5. Mr. Fearae has observed that it is extremely difficult to 
reconcile this resolution with the principle that any preceding 
vested estate will support a contingent remainder ; for here:, 
whatever effect the forfeiture of A.'s estate for life and remainder 
in fee might otherwise have had, yet as B. bad a vested freehold 
why was not that capable of supporting the contingent re* 
mainders to his sons? There were no reasons given for the 

Infra, ch. 5. resolutions in this case ; and perhaps to account for it, we were 

to recur to the supposed necessity of a seisin in the feoffises, 
covenantees, 8cc., to serve contingent uses when they come m 
esse : which principle admitted, it might be inferred, as it aeeaied 

Tit. 11. c. 3. agreed, that the crown could not stand seised to a use, that there 

could be no Seisin after A.'s forfeiture to the crown, to serve the 
contingent uses to B.'s sons, when they came ik eBse ; and that, 
on that account, they could never take effects 

6. If there had been an office found, antecedent to the birth, 
of a son of B., that A. was seised in fee, it might have accounted 
for the resolution in the above case, by taking away the right of 
entry of B., according to a distinction which will be noticed in 
a subsequent part of this chapter. And the determination k 
contradicted by the two following cases* 

Corbet V. Tlch- 7. J. S. was tenant for life, remainder to his wife for life, 

remainder to his first and other sons in tail, remainder to the 
right heirs of J. S. This J, S. committed high treason, and then 
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had a sod, and afterwards was attainted. The Court held, that 
whether the son was born before or after the attainder, the con- 
tingent remainder to him was not discharged by the vesting of 
the estate in the crown, during the life of J. S., because of the 
wife's estate, which was sufficient to support it. 

8. It has been stated, that where there is a limitation to a Chap. i. s. 25. 
person for ninety-nine years, if he shall so long live, with a 
remainder over to a person in esse, such remainder is considered 

as vested. But Mr. Feame has observed, that in this sort of Com. Rem. 23 

limitation, when not by will or by way of use, if the term fot 

years is so short as to leave a common possibility that the life on 

which it is determinable may exceed it, there should be a present 

vested freehold estate, to prevent the limitation over from being 

void, as a freehold to commerce infuturo. 

9. In Lord Derby's case, and that of Napper v. Sanders, a Ante.c. i.ss. 

26 27 28 

preceding freehold being limited to the feoffees, left no room for 
this objection. But the case put by Lord Hale stands inde- 
pendent of any preceding freehold ; and though it seems capable 
of being supported upon the principle of a preceding freehold 
arising by implication, yet there seems to be no occasion for such 
a resort, because the allowed improbability of the life's exceeding 
the term of years determinable thereon appears sufficient to take 
such remainders out of the description of freeholds to commence 
inftUuro. 

10. It is generally true, says Mr. Feame, that in the case of Cont lUm. 23. 
a limitation to A. for twenty-one years, if he shall so long live, 

and after his death to B. in fee, the remainder to B. is void, as 
being a freehold to commence infuiuro, viz. after the decease of 
A., DO freehold having been limited, so as to take effect before 
that period ; because, in this case, it is very possible that the 
period limited for the remainder to take effect from, viz. the 
decease of A., may not happen till after the determination of the 
preceding estate, viz. the term of years, in which event the re- 
mainder could not take effect at all, as has been already observed. 
Its taking effect is, therefore, uncertain, in regard of this impos. 
sibility of the preceding estate's determining before the event 
happens, from whence the remainder is to commence : and should 
it take effect at all, it must be in futuro, that is, after the event 
is decided, on which its taking effect depends. Here, then, 
there being no preceding freehold limited, the remainder, which 

R 2 
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must take effect at some future period^ if at all, is strictly nothing 

else than a freehold limited to commence in futuro. It is the 

allowed common possibility of the life's exceeding the term, 

which creates such a contingency in respect to the remainder's 

taking effect, as brings that remainder within the description of 

a freehold limited to commence in fuiuro^ and consequently 

within the direct application of the rule which denies any effect 

to limitations of that kind. 

Unless the re- 1 1. As to a contingent remainder for years, there does not 

Ttm^^ " °' appear to be any necessity for a preceding freehold to support it ; 

Fearae,285. for the remainder not being freehold, no such estate appears 

requisite to pass out of the grantor, in order to give effect to a 
remainder of that sort. 
Corbet V. Stone, 12. Frances Duchcss of Richmond demised certain lands to 
aym. . j^j^^^ j^^j Paulet and others, to hold from thenceforth for 40 
years, if she lived so long, in trust that she might receive the 
profits during her life ; after her decease, one moiety thereof to 
Mary Clarke, and the other moiety to Joan Brooke, their execu- 
tors, administrators, and assigns, for and during the term of 1000 
years, from the death of the said Frances. 

The Court doubted that the remainders were void ; because, 
1. They could not pass to them by way of present estate, they 
not being parties to the deed. 2. They could not be contingent 
remainders, being remainders for years, depending on an estate 
for years ; and there could not be a contingent estate for years, 
because a lease for years operated by way of contract ; therefore 
the particular estate and the remainder operated as two distinct 
estates, grounded upon several contracts. 
Cont.llem. ^^' Feame has observed, that this opinion seemed not to be 

^^' well considered, and that the Court did not appear to rely upon 

it, when they said, that, admitting the term of 1,000 years was 

a contingent remainder, it was barred by a fine, and a non-claim, 

after the time of vesting. 

Arightofentiy 13. Although every contingent freehoold remainder must be 

Fttroe?486. Supported by a preceding freehold, yet it is not necessary that 

i^^^^'r?' ^°* such preceding estate continue in the actual seisin of its rightful 

fcx, IV. 58. oo. ... . 

tenant. It is sufficient if there subsists a right to such preced- 
ing estate, at the time the remainder should vest, provided such 
right be a right of entry, and not a right of action only ; for 
Tit. 29. c. 1. whilst a right of entry remains, there can be no doubt but that 

the same estate continues, since the right of entry can exist only 
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in consequence of the existence of the estate. But when the 
right of entry is gone, and nothing but a right of action remains, 
it then becomes a question of law, whether the same estate con* 
tinues or not ; for the action is nothing more than the means of 
deciding the question. Another estate is, in the mean time, 
acknowledged and protected by the law, till such question be 
solemnly determined in a court of justice, upon the action 
brought. 

14. If A. be tenant for life, with a contingent remainder over, i ^p* ^ ^• 

^ Fearne, 431. 

and the tenant for life be disseised, all the estates are devested, 

but the right of entry of the tenant for life will support the con- Lloyd v. Brook- 

tingent remainders. If, however, in a case of this kind the con- '°^' ^ 

tingent remainder does not vest before such a descent of the 

estate, from the disseisor to his heir, as will take away the entry 

of the tenant for life, within the statute 32 Hen. 8. c. 33. and i Ld. Raym. 

drive him to his action, then is the contingent remainder gone ; 

because there no longer subsists any right of entry to support it, Tit. 29. ch. 1. 

that right being turned into a right of action. 

15. It has been already stated, that a tenant in tail might Tit.2.ch. 2. 
alienate his estate by certain modes of conveyance, so as to take 

away the entry of the issue in tail, and dpve him to his action ; 
which was called a discontinuance. From which it followed, that 
where a contingent remainder was limited after an estate tail, and 
the tenant in tail created a discontinuance (a), the contingent 
remainder would be destroyed. 

16. The following case arose in 1 1 Rich. 2. A gift in tail ^ ^v- ^^^ ^ 
was made to A. C, the remainder to the right heirs of A. S. 

The donee made a feoffment to B. in fee, and afterwards A. S. 
died. His right heir shall never have the remainder ; for the 
estate of the land was, by the feoffment of the tenant in tail, de- 
vested and discontinued ; and there was not any particular 
estate in esse, or in right, to support the remainder; for by the 
feoffment of the tenant in tail, his right was utterly gone. If 
tenant in tail was disseised, and died, that would not destroy the 
remainder ; for there a right to the particular estate remained, 
to support the right of the remainder ; but when the tenant in 
tail made a feoffment, no right remained in him. 

17. The right of entry to support a contingent remainder must It must l)e a 
be a present right ; a future one will not do. It must also pre- S^^Dc/288! 

(tt) See Stat. 3 & 4 Will, 4. c 27. s. 39. supr. Vol. 1. p. 79. 
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cede the contingencyy and be actually existing wben that hap- 
pens ; for if it only commences at the same instant with it, the 

1 M'Cl. & Yo. remainder, it seems, will not vest ; [but a right of action will not 

68. 88. support the contingent remainder.] 

18. [It has been held that] a right of entry only will not sop- 
port a contingent remainder limited by way of use, [but that 

Vide infra, c.6. there must be an actual entry ; but this doctrine has been qucs- 

tioned.] 

Bothetutes 19. The estate supporting, and the remainder supported, 

by the same in- should both be Created by one and the same deed or instro- 

•miment ment (a) ; therefore an estate for life given by one deed, will not 

support a remainder given by another : nor an estate for life 

Fearce,302. settled by A. on B. by deed, enure to support a contingent re- 
mainder given by the will of A. 

Ra° m'^'iS**'*'' 20. A woman being tenant for life, her husband devised the 

same estate to the heirs of her body, if they attained fourteen 
years. The Court held, that this was no remainder, but an ex- 
cutory devise ; for though the wife had a preceding estate for 
life, yet this was a new devise, to take effect after her decease, 
and was not a remainder joined to a particular estate. 

?M^*' 3 le"^*'' 21. A. being tenant for life by marriage settlement, remainder 

to his wife for life, remainder to his first and other sons by that 
marriage in tail : his father, the reversioner, by his will, after 
reciting the settlement, devised the lands to the first and other 
sons of A. according to the settlement ; then if A. should die 
without issue of that marriage, he devised to the first and other 
sons of A. by any other wife, in tail male ; and if A. should die 
wkhoui issue, then he devised that all the lands should go to his 
grandchildren by his daughter P. in fee. 

It was contended that A. took an estate tail under this will by 

Tit. 38. c. 10. implication, and of course the remainder over in feewasweD 

supported ; but the Court held it was impossible to make this an 

(a) [And for this purpose a will and codicil are parts of the same aaarance ; w that 
a particular estate may he created by a will, and the remainder by a codicil, aod viet 
vena, Hayes v. Foorde, 2 Sir W.BI. Rep. 698. So likewise, it would seem upoo prin* 
ciple, that an appointment under a power, and the deed containing the power would, m 
reference to the rule above stated* be considered as parts of the same assurance ; siace tbs 
limitations created by an exercise of the power are considered as inserted in the deed 
creating the power. So that if an estate be limited lo A. for life, remainder to such uies 
as he should appoint, and he appoint to B. in tail, the limitation to B. is a vsbd ri- 
roainder.] 
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estate tail in A,^ for nothing was giv^n to him by the devise, so 
that he had only the estate which he took under the first settle- 
ment. That there being two several conveyances^ the devise 
could not be tacked to the estate for life, which was limited by 
another conveyance ; even admitting that the word issue could 
be an implication of an estate to the heirs of the body of A. 

22. A person made a feoffment to the use of himself for life, Weaie o. 

Lower, 

and after the death of A^, and M. his wife, to the use of B., eld- Poiiex. 66. 
est son of A., for his life ; this was held to be a contingent re- 
mainder in B., being created by the same deed as the particular 
estate. But though it did not appear in the case, yet it after- 
wards appearing upon examination that by a former deed M. 
had an estate for life, Lord Hale said the remainder should not 
be contingent; but the mentioning that the commencement 
thereof should be after the death of M.^ was only expressing 
when B. should take the profits in possession, and did make a 
contingency ; this not being a remainder created by that deed, 
but a conveyance of the then subsisting reversion or remainder 
expectant on the death of M. 

23. In a modern case, where a person having granted an estate Doe v. Fonnt- 
to his eldest son for life, afterwards by his will, reciting that he ^^q' °"^' 
had settled that estate upon his eldest son for his life, proceeded 

in these words — *^ My will is, and I do hereby, from and after 
his decease, give and devise the same to the heirs male of his 
body begotten ; and in default of such issue, to the use and be- 
hoof of my second, third, fourth, and fifth sons, severally, suc- 
cessively, and in remainder, and of the several heirs male of the 
body of my said sons, &c." 

The Court held, that the limitation to the heirs male of the 
body of the eldest son was not a contingent remainder. 

24. Where the legal estate is vested in trustees, there is no Where the legal 
necessity for any preceding particular estate of freehold to sup- ^Vere°ne©ds 
port contin&:ent remainders ; because the leeal estate in the ^^^?^^^ P^«- 

* ° ' ^ ceding eatiite. 

general trustees will be sufficient for that purpose. Fearoe, 303. 

25. Thus in Chapman v, Blisset, it was held by Lord Hard- Tit. I2.c. i. 
wick, that if the limitation to Joseph's children was a contingent 
remainder, the legal estate in the trustees would support it. 

26. A. devised to trustees and their heirs to the use of them Hopkins v. 
and their heirs, in trust for B. for life, remainder to his first and ^^^44' 
other sons successively in tail, remainder to the future sons of C. } Y*"*???- 

•^ ' 1 Alk. 58U 



1 
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successively for life, remainder over. B. died without issue iu 
the testator's lifetime. The contingent limitations were taken as 
executory devises, because no child was then bom to C. After- 
wards a child was bom to C. and died ; a subsequent remainder 
man claimed the estate, upon a supposition that all the precedmg 
intermediate limitations, which could not vest at the death of 
such child, were destroyed ; as it had been decreed, that upon 
the vesting of the executory devise in that child, the subsequent 
limitations became contingent remainders, upon that executory 
Gale 0. Gale, devise. But it was held that the inheritance in the trastees was 

2 Cox. Rep. ... 

136. sufficient to support the intermediate contingent remainders, un- 

til they should come in esse, although there was no particnlalr 
estate to support them ; and that the estate should not vest in 
possession whilst an object of any preceding limitation might 
come in esse* 
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CHAP. IV. 

Of the Time when a Contingent Remainder should vest. 



Sbct. 8. A Contingent Remainder 
mmt veit during tke par- 
tictUar Estate. 
1. Or at tke Instant when it 

determmes. 
10. Posthumous ChUdren take as 
if bom. 



Sect. 17. A vested Remainder may 

take Effect, though the pre- 

ceding Estate be dtfeated. 

19. A Remainder may fail as to 

one Part, and take Effect 

as to another, 

22. A Remainder may take Effect 

in some, though not in all. 



Section I. 

We are now to consider the time at which it is requisite a con- Pearae, 307. 
tingent remainder should vest in interest ; that is, at what pe- 
riod, with respect to the duration of the preceding estate^ the 
contingency upon which such remainder is limited to take effect, 
ought to happen* 

2. It is not only necessary that a vested legal freehold estate A contiogeDt 
should precede a freehold contingent remainder, but some such j^gi during the 
preceding freehold estate must subsist and endure till the time l»rt>««J"«t*te. 
when the contingent remainder vests ; that is, till the contin- 
gency comes to pass : for it is a general rule that every re- 
mainder must vest during the particular estate, or else at the very 

instant of its determination. So that if a lease be made to A. Plowd. 25. 
for life, and after the death of A. and one day after, the land to 
Remain to B. for life, this remainder to B. is void ; because it 
cannot take effect immediately upon the determination of the 
preceding estate. 

3. This rule was originally founded on feudal principles, and 
was intended to avoid the inconveniences which might arise by 
admitting an interval, when there should be no tenant of the 
freehold to do the services to the lord, or answer to strangers Tit. i. s. 36. 
pracipes; as well as to preserve an uninterrupted connexion 
between the particular estate and the remainder, which, in 
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the consideration of law, are but several parts of one whole 
estate, 

I Inft 378 a. 4^ jf therefore a lease for life be made, with remainder to the 

right heirs of J. S., this remainder will never vest, if the tenant 
for life dies before J. S. ; for in that case the particular estate 
determines before the contingency comes to pass, on which the 
remainder is limited to take effect, that is, the death of J. S., for 
nemo est hares viventis, 

il^iLAbAis, ^* ^' where A. seised of lands in fee, makes a lease for years 

to B., remainder in tail to C, remainder to the right heirs of B.; 
in this case B. has nothing in the fee ; but it is a contingent re* 
mainder to his heir; for B. did not take the freehold. If C. dies 
without issue in the lifetime of B., the remainder becomes Toid; 
for the foundation and support of this contingent remainder fails, 
because it ought to have a freehold to support it, when the re- 
mainder falls out ; but by C.'s death without issue, living B., 
the freehold is expired before B. can have an heir, and therefore 
the remainder will never take effect. 

Doev.Morgu, g. A testator devised to his wife for life, remaindw to E. his 

3 Term. Rep. 

763. son for 99 years, if he should so long live ; after the decenses of 

the wife and of K his son, to the heirs of the body of the said 
E., but not to descend entirdy unto E/s eldest son, but that E. 
might appoint the same to all his children living at his death; 
in default of appointment, then to his sons as tenants in common 
in tail, remainder to his daughters, remainder oven The motbtf 
died in the lifetime of E. the son ; held^ that the limitation to 
the issue of B., being a contingent remainder, failed by the death 
of the mother (who had the only preceding estate of freehold) io 
E.'s lifetime, for want of a cootiouing particnlar estate of freahoid 
to support it. 

Or tt the in- 7. Although no interval is admitted between tbedetenaunatioA 

•tant when it 

determines. of the particular estate, and the vesting of the remainder, yet a 

remainder may be so limited as not to vest till the very instant 
on which the particular estate determines. 

I Inst. 298 a. ^- Thus, if an estate be limited to B. during the life of A., 

remainder to the heirs of the body of A*, thi^ is good; though 
such remainder cannot vest till the very instant on whieh the 
particular estate determines. 

Id. 378 b. 9. So, if land be given to A. and B. during their joint live$, 

remainder to the right heirs of him who shall die first, this re- 
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mainder will be good, though it cannot vest before the determi^i- 
nation of the particular estate. 

10. If there be no particular estate in esse, nor any present Pearae, 315. 
right of entry, when the contingency happens, although the par- 
ticular estate be afterwards replaced and restored, yet will 

the remainder never arise. Only it seems that the reversal of 
a fine by act of parliament will restore a contingent remain- 
der destroyed by that fine, though a reversal for error will not. Infra, c.5. 

1 1 . In consequence of the principle, that where the event on Posthumous 
which a contingent remainder was limited to take effect, did if bora. 
not happen by the time at which the preceding estate deter- 
mined, it never could arise, or take effect at all. If an estate 

was limited to A. for life, remainder to his first and other sons 

in tail, a posthumous son of A. could not take : it was therefore 

the ancient practice, in settlements on unborn sons, to insert a 

remainder to the intended wife, ensient at the death of her hue- Booth's Op. 

band and her assigns, till the birth of one or more posthumous 

sons ; and from and after the birth of any such posthumous sons, 

to every of them successively in tail. 

John Long devised lands to his nephew Henry, for life, re- Heeve v. Long, 
mainder to his first and other sons in tail, remainder to his ne- 
phew, Richard, for life, &c. Henry died without issue, leaving 
his wife ensient with a son. Richard entered as in his remain- 
der, and afterwards the posthumous son of Henry was born. His 
guardian entered upon Richard, and it was held by the Courts of 
Common Pleas and King's Bench, that nothing vested in the 
posthumous son, because a contingent remainder must vest, 
during the particular estate, or at the moment of its determina- 
tion. 

On an appeal to the House of Lords, this judgment was re- 
versed, against the opinion of all the Judges, who were much 
dissatisfied. 

12. The hardship of the determination of the Court of King's 
Bench, and the discontent of the Judges upon its reversal by the 
Lords, produced the statute 10 & 11 Will. 3. c. 16.; which 
enacts, '' That where any estate shall by any marriage or other 
settlement be limited in remainder to, or to the use of the first 
and other son or sons of the body of any person, with any re- 
mainder or remainders over, to or to the use of any other person 
or persons, or in remainder to the use of a daughter or daughters. 
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with any remainder or remainders to any other person or per^ 
sons ; that any son or sons, daughter or daughters, of such per- 
son or persons, that shall be born after the decease of his, her, or 
their father, shall |and may, by virtue of such settlement, take 
such estate so limited to the first and other sons, or to the 
daughter or daughters, in the same manner as if bom in the life- 
time of his, her, or their father/' 

13. It is somewhat sincrular that this statute does not mention 
limitations or devises made by wills. There is a tradition, that 
as the case of Reeve v. Long arose upon a will, the Lords con- 
sidered the law to have been settled by their determination io 
that case ; and were therefore unwilling to make any express 
mention of limitations or devises made in wills, lest it should 
appear to call in question the authority or propriety of their de- 

Bull. N.P. termination. Besides, the words of the act may be construed, 

'^* without much violence, to comprise settlements of estates made 

by wills, as well as by deeds. 

4 Ves. 342. 14. In a modern case. Lord Roslyn said, — ^* The case of 

Reeve v. Long, certainly over-ruling Archer's case, had decided 
that a posthumous child was to be taken to all intents and pur- 
poses as bom at the time the particular estate determined : it 
was observed, the decision of that case was contrary to the opi- 
nion of the Judges. Undoubtedly the Court of Common Pleas 
first, and, upon a writ of error, the Court of King's Bench held 
differently. But it ought always to be remembered, it was the 
decision of Lord Somers ; and that it was not the only case 
in which he stood against the majority of the Judges ; and the 
better consideration of subsequent times has shown, his opinion 
deserved all the regard generally paid to it. What followed was 
not, as it has been inaccurately stated, that the opinion being 
against that of the majority of the Judges, it was supposed the 
Judges would go against that decision. The statute of William 
III. was not to affirm that decision : it did by implication affirm 
it ; but it established that the same principle should govern the 
case where the limitation was by deed of settlement. 

*^ The manner in which the point has been treated ever since 

1 P. Wins.4e6. the case of Burdett v. Hopegood, and the other cases, from the 

time of Lord Cowper to that of Lord Hardwicke, proves what 
the opinion has been upon the propriety of a rule, which it is 
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impossible to say is attended with real inconvenience, and which 
is according to every principle of justice and natural feeling." 

15. A posthumous child is entitled, under the statute 10 & 11 
Will. 3., to the intermediate profits of the lands settled, as 
well as to the lands themselves. 

16. A bill was brought by Basset, an infant, against his uncle. Basset v. 

to have an account of the real and personal estate of his father, a vin.'Ab. 87. 
upon which several questions arose. The first related to the real ^ ^^' ^^^^* 
estate, and was this : 

J. P. Basset, father of the infant, settled the bulk of his estate 
on himself for life, remainder to trustees during his life to pre- 
serve contingent remainders, remainder to his first and other 
sons, remainder to his brother, who was the defendant. Basset 
the father, died, his vf\{Q privement emient. Basset the uncle 
entered. Eight months after, the son was born, and entered 
upon his uncle ; the question was, who should have the inter- 
mediate profits from the death of the father to the birth of the 
son. 

Lord Hardwicke. — ^' As to this point, it must depend upon 
the construction of the statute 10 8c 11 Will. 3.; and as to 
that, it must be considered what was the mischief intended to be 
remedied, and what remedy the legislature have applied. Now 
the defendants say, nothing was intended to be remedied but the 
vesting of the remainder, which they say was the only evil com- 
plained of in the case of Reeve v. Long in the House of Lords, 
which was the foundation and occasion of that act. But I am 
of opinion this was not the single mischief that was intended to 
be prevented, but the whole evil ; and they meant not only to 
give posthumous children power to enter, but to take the profits 
also, according to the intention of persons making settlements 
and wills too, of this kind ; and this appears both from the title, 
preamble, and provision of the statute ; and the words are so 
plain, that to put any other construction upon them, would be to 
repeal the act; which says, such posthumous child shall take in 
such manner as if born in the life of his father. But it 
was said by the defendant's counsel, that the words take, S^c. 
meant only that he should take the remainder in such manner 
as heirs at law by descent take, who have not intermediate pro- 
fits ; and that this being a new law, ought to be considered ac- 
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coiding to the rules of the common law in similar cases ; and it 
is true it is a usual manner of construing new acts^ according to 
the old rulesy but to do so in this case would be repugnant to 
the words of the act, for heirs by descent do not take as if bom 
in the life of their father : But the addition of these words in the 
act, '' although no trustees to preserve contingent remainders/' 
clears, this of all objections ; and as before that act all accurate 
conveyancers inserted such limitations, so since, they have left 
them out, which plainly shows their sense of the statute. Bat 
the objections on the part of the defendant are these, that there 
must be some tenant to the freehold, somebody to answer the 
pnedpes of strangers, and this can be nobody but the uncle. As 
to this I do not know whether it is material for me to consider it, 
because I can get at it in another way : but judges in such cases 
must mould and frame such estates as are agreeable to the plain 
intention of the legishiture. It may vest in the uncle, and devest 
upon the birth of a son by relation ; and this is agreeable to the 
construction of law in other instances, as in the case of en- 
rolment of deeds ; here, though a person has no title till enrol- 
ment, yet from the enrolment, he is in from the time of the exe- 
cution of the deed. 

'' As to the objection that there is no legal remedy for the 
profits against the uncle, I think, if ray construction is right, the 
son might bring an ejectment, and lay his demise to the time of 
the death of his father, and every body would be estopped to say 
that he was not born in the life of his father ; for how could the 
defendant take the objection ? not till he had entered into the 
common rule ; and though it is at the plaintiff's peril if he lays 
his demise before his title accrued, yet if my construction is right, 
his title did accrue, and it would be immaterial whether he could 
or could not in fact make such demise, because such demises 
are only looked upon as matters of form, and not real, for infants 
make such demises every day. But suppose this point of law 
was otherwise, I am of opinion this Ck>urt would make the uncle 
a trustee for the infant, and that seems to me to be the meaning 
of the act of parliament; and though it is natural to pursue l^al 
remedies, where such are to be had, yet that is no reason, if they 
are not to be had, why remedies should not be enforced here* 
I am therefore of opinion the intermediate profits of the estate 
must go to the infant." 
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17. There are some few instanoet of vested remainders taking A vested re- 
effect, though the preceding estate be defeated ; as where the takfTeffecT*^ 
lessor disseises A. his lessee for life, and makes a tease to B. for ^^V^^ ^^f f f 

ceding estate be 

the life of A. remainder to C. in fee ; here, though A. enters and defeated. 
defeats the estate for life, the remainder to C. is good; for Feame,308. ' 
having been once vested by a good title, it woald be unreasonable 
that the lessor should have it against his own livery. 

18. So if a lease be made to an infant for life, with a re- idem. 
mainder over ; if the infant at his full age disagree to the estate 

for life, yet the remainder is good, having once vested by a good 
title. 

19« From the principle that a contingent remainder must Aremaioder 
vest at or before the determination of the particular estate, it ^Vpa*rt,°and 
follows, that an estate limited on a contingency may fail as to take effect as to 
one part, and take effect as to another, wherever the precediiig Feame, 3io. 
estate is in several persons ; for the particular tenant of one part 
may die before the contingency, and the particular tenant of 
another part may survive it. 

20. A ferae covert and a stranger being joint*tenants for life Lanev.Pannei, 
of copyhold lands, with remainder to the heirs of the body of 317. 433. ' 
baron and feme; the stranger surrendered his moiety to the 

baron and feme, afterwards the baron surrendered the wh^e to 
B. in fee. The feme died leaving issue ; then the baron died« 
The question was, whether the remainder to the heirs of the 
body of the baron and feme vested in the issue. Itwasadjudged> 
that when the stranger, conveyed his moiety to the baron, the 
jointure between the stranger and the feme covert was severed ; 
when the baron conveyed the whole to K, he took an estate in 
one moiety for the life of the feme (defeasible by her on the 
death of her husband), and in the other moiety, for the life of 
the stranger ; therefore upon the death of the feme the estate in 
the first moiety was determined, at which time the remainder, 
as to that moiety, ought to have vested, which it could not do, 
because the person to take it was to be the heir of the bodies of 
both baron and feme ; but that was impossible during the life of 
the baron, for tiemo est hares viverUis ; therefore, as the remain* 
der could not vest at the determination of the preceding estate, 
it should never ?e8t at all, as to that moiety ; so that in this case 
the remainder failed as to one moiety. 

21, Lord Ch. B. Gilbert seems not to approve of the resolu- Ten. 252. 



1 
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tion in the above case ; for by construing the limitation to the 
heirs of the body of the husband and wife, a contingent remain* 
der, he says, we suppose a deed made and an estate given, where 
at the very first it appeared that, for one moiety, the deed and 
estate could have no manner of effect, unless the husband and 
wife died at one instant of time. Mr. Fearne says this seems 
to be a mistake, for the original limitation did not involve any 
such inconsistency ; the inconvenience arose from the subse- 
quent acts. The joint estate for life ought have continued nn- 
severed between the wife and the stranger ; and on the death of 
the survivor, there might have been an heir of the bodies of the 
husband and wife capable of taking when the preceding estate 
determined ; if both husband and wife had died in the lifetime 
of the stranger ; or if both husband and stranger had died in the 
lifetime of the wife. That the Chief Baron also refers to a case 
in 3 Leon. 4. of a surrender to the use of the wife for life, re- 
mainder to the use of the right heirs of the husband and wife, 
where the justices were of opinion that the remainder was exe- 
cuted, for a moiety, in the wife. But that was not only super- 
seded by the contrary decision in Lane v, Pannel, but was con- 
trary to the preceding case in Dyer 99, 2 Roll. Ab. 416, Dalli- 
son 20. pi. 8. cited in 2 Leon. 102 ; as well as to the doctrine of 
the latter cases. 
A remainder 22. A contingent remainder may take effect in some, and not 

in some though in all the persons to whom it was limited ; according as some 
Feiiroe*^460. ^^V ^^^ ^ ^**^» before the determination of the particular 

estate, and others not. 
1 Inst 9 a. 23. Thus, if a limitation be to A. for life, remainder to the 

1 Ld. Raym. right heirs of J. and K. ; here, if J. happen to die before A., and 

K. survive A., the heirs of the first may take, but those of the 
latter, it seems, will be for ever excluded ; for the heirs of J. are 
in esse at the determination of the preceding estate, but not the 
heirs of K., who is then living. 

24. This doctrine, however, seems confined to limitations at 
common law ; and does not extend to estates created by way of 
devise. 
Cb. ]. s. 53. 26. Thus, in the case of Doe v. Perryn, the daughter had no 

child at the testator's death, but afterwards had three by her 
said husband, who died in their parent's lifetime. One point 
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conteDded for was, that the limitation being to the children in 
fee, was contingent till the death of the mother ; therefore the 
remainder over took effect on her leaving no child. But it was 
held that the fee vested in the child first born ; afterwards opened 
and let in those born at subsequent periods. 
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Section I. 

Rema^oden REMAINDERS, whether vested or contingent, may be limited by 
ofuie. way of use, as well as by conveyances which derive their effect 

from the common law ; and remainders are now usually created 

by conveyances to uses. 

Weggv. Vil- 2. Thus if a person covenants to stand seised to the use of A. 

Ab'769. f^^ l'^6> remainder to his first and other sons in tail (A. having 

Tiu*^ii*c. 3. "^ ®^"^ ^^ ^^® time), remainder to B. in tail, remainder to the 

covenantor in fee ; a use immediately arises, out of the seisin of 
the covenantor, to A. for life, and to B. in tail, which areimme- 
. diately executed by the statute 27 Hen. 8. c. 10. Because in 
this case there are persons seised to a use, a cestui que use, and a 
use in esse. But with respect to the contingent uses limited to 
the first and other sons of A., they cannot possibly be executed, 
because there are no cestuis que use in esse. The moment A. has 
a son, a use in tail arises to him out of the seisin of the co- 
venantor, who has the reversion in fee of the legal estate in him; 
and the statute executes the legal estate to such first son, who 
becomes tenant in tail in remainder of the legal estate, expectant 
on the determination of A.'s life estate. 

3. Where the conveyance operates by transmutation of pos- 
session, as in the case of a fine, recovery, or release to uses, other 
principles have been adopted to support contingent remainders 
li mited in this manner. 
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4. Thus if lands are conveyed to trustees and their heirs by 
fine, recovery, or release, and it is declared that these assurances 
shall enure to the use of A. for life, remainder to his first and 
other sons in tail (A. having no son at the time,) remainder to 
B. in fee ; in this case the use for life limited to A. and the use 
in remainder limited to B. are immediately executed by the sta- 
tute, and converted into legal estates ; because there are persons 
seised to a use, a cestui que use, and a use in esse. But with re- 
spect to the contingent uses limited to the first and other sons 
of A., they cannot possibly be executed, because there is no 
cestui que use in esse. Whenever A. has a son, then there is a 
testui que use in esse ; a use therefore vests in such son in tail, 
and the statute transfers the legal estate to that use. 

5. As no use however can be executed by the statute, unless 
there is some person seised to such use, it was much doubted 
out of what seisin the use should arise to the first son of. A. In 

a case in 17 Eliz. Lord Ch. J. Dyer says — ^''Although by the Brent's caie, 

Dver 300 

words of the statute the freehold of the land, and the fee simple 
also, which the feoffees receive, are deemed and vested in the 
cestui que use before ; yet, adhuc remanet qutedam scintilla juris, et 
tituli quasi medium quid, inter utrosque status, scilicet ilia possilnr 
Ktasfuturi usus emergentis ; et sic interesse et titulus, et non tantum 
nuda auctoritas sen potestas remanet." 

6. This doctrine was fully discussed in Chudleigh's case ; and l Rep. 137 a. 
Lord Coke reports the opinion of the majority of the judges to 

have been — '' That the feoffees since the statute had a possi- . 
bihty to serve the future use when it came in esse, and that in 
the mean time all the uses in esse shall be vested ; and when the 
future use comes in esse, then the feoffees, if the possession be 
not disturbed by disseisin or other means, shall have sufiicient 
estate and seisin to serve the future use, when it comes in esse, to 
be executed by force of the statute ; and that seisin and execu- 
tion by force of the statute ought to concur at one, and the same 
time. And this case is not to be resembled to cases at the com- 
mon law, for an act of parliament may make division of estates ; 
and forasmuch as this division is made by act of parliament, it is 
not necessary that the feoffees should have their ancient estates.'^ 

7. They also said ''that this construction was just, and con- 
sonant to reason and equity ; for by this construction the interest 
and power that every one hath will be preserved by the act ; 

s2 
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for if the poeseasion be disturbed by disseisin or otherwise, the 
feoffees will have power to enter to revive the future uses •accord-' 
ing to the trust reposed in them ; and if they by any act bar 
themselves of their entry, then this case, not being remedied by 
the act, doth remain as it was at comuMm law." 

8. The absolute necessity of supposing some person to be 
seised to a use, before it can be executed by the statute, was 
the reason of adopting the doctrine of a possilulity of entry, ar 
scinlUia juris, in the feoffees or releasees to uses. The firameiH 
of the statute of Uses do not appear to have had contingent 
uses in contemplation when they penned the act, otherwise they 
would probably have inserted some clause respecting tbeia ; 
and when a case of contingent uses arose;, this fiction was 
recurred to in order to support them. But in Chudleigh's case 

I Rep. 132 b. the judges were not unanimous in this opinion ; for Lord CL 

Baron Periam and Justice Walmsley held that the intent of the 
statute of Uses wa8> to deveat the whole estate out of the feofiaes> 
conusees, or recoverors, and to vest it in the cestui que use ; sa 
that it woujd be against the meaning and the letter of the law 
also, to say Uiat any estate^ or rights or sdMiUa juris, sheaM 
remain in the feoffees ; and the Chief Baron said, that this 
scintilla juris was like Sir Thomas More's Eutopia. That ia 
consequence of the words of the statute of Uses, ** at any time, 
hereafter shall happen to be seised,'' the seisin which the 
feoffees had at the beginning, by the feoffment, would be suffi- 
cient within the act to serve all the uses, as well future, whea 
they came tit esse, as present ; for there needed not many seisins^ 
nor a continued seisin, but a seisin at any time. So a seisin at 
one time would suffice ; for the statute said '' seised at any 

1 Leon. 36S. time ;" and it would be hard, when the statute required bat one 

seisin, at one time only, that many seisins, and at several times, 
against the intent and letter of the statute, should be required. 

9. The doctrine that contingent remainders limited by way 
of use take effect when they come tn esse, by means of the poesi- 
bility of entry, or scintilla juris of the feoffees, is said by Lsvd 

Garth v. Cot- Haidwicke to depend on such refined and speculative reassfr- 

ton, infra, c. 7. . • , ,«• f 

ings as are not very easy to comprehend. The consequence ot 
ado^itting this possibility of entry is, that a right of entry alone is 
not sufficient to support such uses ; but that where the preceding 
estates are devested, there must be an actual enky to restore 
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them. This is a very dangerous doctrine, and will therefore be 
considered in the next Chapter. 

10. The rule respecting the necessity of an estate of freehold ^"^^^^^^ 
to support a contingent remainder holds equally in the limitation to tupport the 
01 contingent remainders by way of use, as by common law con- 
veyances. For, although before the statute of Uses, a feoff- 

nkent to the use of A. for years, remaindw in contingency, would 
have been good ; because the feoffees remained tenants of the 
legsl freehold ; yet, since that statute, it is otherwise, for no 
estate remains in the feoffees or releasees to uses. 

11. A person conveyed by lease and release to trustees and ^J^^^'^f^TQ. 
their heirs, to the use of himself for ninety--nine years, remainder- 
to the use of trustees for twenty-five years, remainder to the 

heirs male of his own body, remainder to his own right heirs. 

The Court held that the limitation to the heirs male of the 
body of the releasor was void ; because there was no preceding 
estate of freehold limited to support it 

12. Husband and wife covenanted to levy a fine of the wife's fh^F^u^' 
famd to the use of the heirs of the body of the husband on the c&. 104. Salk. 

^ 676 a. 

wife begotten, remainder to the use of the right heirs of the hus- 
band. They had issue that died in their lifetime ; afterwards 
the wife died, living the husband. 

Resolved, that the limitation to the heirs of the husband wiis 
void, for want of a preceding estate of freehold to sdpport it ; for 
the hnsband could not take an estate for life by implication, be- 
cause the estate belonged to the wife; and supposing an estate Tit. ii. c. 4. 
for life in the wife by implication, or resulting use, capable of 
supporting the use to the heirs of the body of the husband on the 
wife ; yet she, as well as their issue, having died ih the bus* 
band's lifetime, before the limitation to his right heirs could 
vest, that must have failed as a contingent remainder, for want 
of a subsisting particular estate to support it, at the time of his 
death. 

13. It appears fix>m the reasoning in the preceding case, that 
where the grantor takes a freehold estate by a resulting or im- 
plied use, arising from the same deed, it will support a contin- 
gent limitation as effectually as if an estate of freehold had been 
expressly limited to him. 

14. So, in the case of Penhay v. Hurrdl, after solemn argu- Tit. ii.c.4. 

, , 2 FreeiD- 268. 

ment on the point, and a case stated to the judges; it was de- 
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creed that the estate for life which resulted to the cognizor was 
sufficient to support the contingent limitation to his first and 
other sons. 
Will devest in 15^ j^ jj^g b^jj Stated, that a remainder limited by a common 

favour of per- ' •', 

ioiui becoming law conveyance may take effect in some, though not in all those 

to whom it is given. But where a contingent remainder is limited 
by way of use to several persons, who do not all become capable 
at the same time ; notwithstanding it vests in the person first 
becoming capable, yet it will devest, as to the proportion of the 
persons afterwards becoming capable, before the determination 
of the particular estate ; and they will take jointly, notwithstand- 

Tit. 18. c. 1. iug ^Q different times of vesting. 

Mathews V. 16. A conveyance was made to the use of A. the husband for 

Temple, Comb. . . '' . • i_ • 

467. life, remainder to the use of B. for life, remainder to all the issues 

311. female of their two bodies and the heirs of the bodies of such 

issues female. A. and B. had issue a daughter. Resolved, that 
the remainder in tail to the issues female was not so attached in 
that daughter, as not to be devested for a moiety on the birth of 
another daughter ; for such a limitation being by way of use, 
springs out of the estate, according to the capacity of the person 
in whom it is to vest 
?Terili^R^39 ^^' ^^^^^ ^^^^ settled to the use of a wife for life, remabder 
Mogg V. Mogg, to the use of her husband for life, remainder to the use of all and 

every their child or children equally, if more than one, as tenanta 
in common, &c., subject to a power of appointment in the pa- 
rents. It was held, that the remainder vested in the children on 
their respective births. 
ContiDgtnt ig, Soon after the statute of Uses, and even so late as 31 

uses. 

Eliz., it was laid down by Lord Chief Justice Popham, in Chad-* 
leigh's case, that no limitation of a use, which was contrary to the 
rules established at common law, respecting the limitation of 
legal estates, should be executed by the statute ; for, otherwise, 
all the mischiefs intended to be remedied by the act would be 
continued, or greater introduced. This idea was, however, 
soon departed from, and advantage taken of. an expression in 
the statute of Uses, in order to support several of those limi-* 
tations which had been allowed by the Court of Chancery 
in declarations of uses when they were distinct from the legal 
estate. 
Tit. u.c. 4. 19. The statute of Uses enacts that the estate of feoffees to 
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uses Bhall be in the cestui que use '' after such quality^ manner, 
form, and condition as they had before^ in or to the use, confi- 
dence, or trust, that was in them." Now, the Court of Chan- 
cery having permitted the limitation of a use for life or in tail to 
arise fn^ti/uro, without any preceding estate to support it; and 
also that a use should change from one person to another, by 
matter ex post facto, though the first use were limited in fee ; the 
courts of law^ in process of time, admitted limitations of this 
kind in conveyances to uses ; and determined that in such cases 
the statute would transfer the possession to the cestui que use in 
the same quality, form, and condition, as he had in the use. 

20. With respect to uses limited to arise in futuroy without Springing uses. 
any preceding estate to support them, which are usually called 
springing uses, the first case in which a limitation of this kind 

was allowed appears to have been determined in 10 Eliz., and is 
thus reported by Dyer. 

21. J. M. being seised of certain lands in fee, levied a fine Mutton's case, 
thereof; and by indenture declared the use of it to be to himself, 

and to such wife and wives as the said ), M. should happen 
afterwards to marry, by whatever names she or they might be 
called, for and during their natural lives, and the life of the sur- 
vivor of them, with divers remainders over. Afterwards J. M. 
took to wife one A., and then died. Whether she should take 
any thing by the said indenture or fine, or not, was the question. 
By the opinion of Wray and Meade, Serjeants, and Plowden, 
and Onslow, solicitor, she might ; and thereto they subscribed 
their names. 

Moore states, that the parties not being satisfied with this de- 517. 
termination, the case was carried into the Court of Common 
Pleas, where it was adjudged in the same manner. 

22. The next case that arose on this point was in 37 and Woodliff ©. 

Drury, Cro- 

38 Eliz., and is thus reported byCroke: — A person made a £liz.439. 
feoffment, which was declared to be to the use of himself and 
A. his wife that should be after their marriage, and of the heirs 
of their bodies ; and took A to wife. The question was, whether 
the wife should take by the limitation of this use. Coke, 
Attorney General, contended that she should not, for presently 
by the feoffment the fee was in the husband by the possession 
executed to the use which he had before the marriage ; which 
could not, after the marriage, be divided, and made an estate tail 
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in bira, as he had tba &e in him till tb« marriage ; for it might 
have bee& that the marriage had never taken effeet, and that 
woold have confounded the other use; and uses in/uturo eould 
not arise upon snch future acts, for then a use would riae out 
1 Bep. 136 a. of a uac But all the justices held, that although he were 

Brent s C8S6( 

and Bouid v. seiscd iu fee in the mean time, as in truth he was, yet, by the 
infra, c^a. marriage, the new use should arise and vest. 



Saik. 675. 23. It is said by Lord Chief Justice Holt that a feoffment to 

12 Mod 39 

the use of A. and his heirs, to commence four yeavs from thence, 
waa good as a springing use. In a modem case thia doctri4e 
was admitted, and an estate of freehold was allowed to arise » 
futuro upon a covenant to stand seised to uses. 

Roev.Tnnmer, ' 24. ThomsB Kirby being seised in fee of the laada in question, 

executed indentures of lease and release of them to his brother. 
The lease was made for a year in the usual mann^. The 
release witnessed, that, for the natural love which Thomas 
Kirby bore to his brother, and in consideration of 100/. paid to 
him by his said brother, the said Thomas Kirby granted, re- 
leased, and confirmed to his brother, in his actual possession 
then being by virtue of the lease for a year, after the death of 
the said Thomas Kirby, all that close. Sec, to hold the same to 
his said brother, and the heirs of his body. 

It was admitted that this conveyance was void as a lease aad 
release, because it was a grant of a freehold to commence m 
fuiuf^: but the Court held that it should operate as a covenant 
to stand seised to uses; aad that the estate should v^ in the 
brother as a springing use. 

25. In all cases of springing uses the estate remaina in the 
original owner till the use arises ; where there is no transmuta* 
tion of possession, ihe springing use arises out of the seisin of 
the covenantor or bargainor ; where there is a transmutation of 
possession, the new use arises out of the seisin of the feoffees, 
releasees, &c. 

Shtftiog uses. 26. With respect to uses limited so as to change by matter 

ejc po9t facio^ wliich are usually called shifting or secondary 
uses; the fdlowing is the irst case in which the vabdity of a 
limitation of this kind was discussed. 

Bro. Ab.Tit. 27. A person made a feoffment in fee to the use of W. and hie 

pUdo.^ ' ^' heirs, until A. paid 40/. to W., and then to the use of A. and 

his heirs. A. paid the 40/. Some of the Judges held, tifnA if 
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A. entered, he woald become 9^90 fado seiBed in fee ; for W. 
being seised in fee by the statute of Uses, A. would be able to 
devest that fee, and transfer it to himself, upon performance of 
the condition. Others were of opinion that the payment of the 
money and the entry of A. had no effect, without the entry of 
the feoffees ; and then qu&cunque vi& dai&, the entry wouU be 
good, and A. would become seised according to the terms of the 
deed. To this it was added, that a use might change from one 
person to another by some act or circumstance ex post faciOf as 
well since as before the statute. 



38. A., seised of the manor of K., made a feoffment of it to Harwell «. U- 

cas, Moo. 99. 

the use of the trustees and their heirs, upon condition that if 1 Lbod. 264. 

they did not pay 10,000/. in fifteen days, then it should be to 

the use of the feoffi>r and M» hii wife, remainder to Thomas 

their second son in tail, with divers remainders over. The 

UKHi^ was not paid. Resolved, that the uses arose ; and, that 

after the death of the feoffor and his wife, Thomaa the second 

son was entitled to the land. 

29. A. levied a fine of the manors of D. and S., and declared Kenti;.Si€wsnt 
the uses by deed ; as to the manor of D., to the use of B. and cro. Car. 358. ' 
his heirs ; and as to the manner of S., to the use of A. and his 

heirs, until B. should be evicted out of the manor of D. by the 
wife of A ; after such eviction, to the use of B. and his heirB, 
until he should be satisfied with the profits of the land for the 
damages received by the eviction. This was held to be a good 
contingent use of the manor of S., so that nothing Tested in B. 
tiU an eviction. 

30. A.» tenajeit for life, and R., entitled to the reversion in fee^ STOiiiff«.CMar» 
covenanted to levy a fine to the use of A. and his heirs^ if R. did 

not pay him 10& on the 10th of September following ; and, if he 
did pay it, then totheuseof A for life, remainder to the use of R. 
in fee. It was held that A. had an estate in fee till R. paid the 10«. 

3 1 . Mary and Penelope Tannott being seised in fee as coheirs, Uoyd o. Ci 



in considemtion of 4,000/. paid to Mary by Carew, and of a mar^ 1377* " ' 
riage which soon afterwards took place between Penelope and 
Carew, the said Mary and Penelope conveyed all their estates to 
trustees and their heirs, to the use of Carew for hfe, remainder to 
Penelope for life for her jointare, remainder to trustees to 
preserve contingent remainders, remainder to the first and 
other sons of Carew and Penelope successively in tail male, re- 
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mainder to the daughters in tail, with the ultimate remainder to 
Carew and his heirs for ever ; subject to a proviso that, if it 
should happen that no issue of the said Carew by the said 
Penelope should be living at the decease of the survivor of thenii 
and the heirs of the said Penelope should, within twelve months 
after the decease of the survivor of the said Richard and Pene^ 
lope, dying without issue as aforesaid, pay to the heirs or assigns 
of the said Carew 4,000/., that then the remainder in fee simple 
so limited to the said Carew and his heirs should cease, and the 
premises should remain to the use of the right heirs of the ssud 
Penelope for ever. It was held, that this was a good shifting 
use ; and the decree was affirmed in the House of Lords. 
Shifting clauses 32, In settlements made on the younger sons of noble families 

in seUlements. , j o 

there are provisoes frequently inserted, that if the family estate 
and title shall descend on such younger sons, the estate limited 
to them in such settlements shall cease, as if they were dead 
without issue, and shall go over to the person next in remainder; 
which is a shifting use. 
?c"^^!/' 33. W, Nicolls devised his real estates to trustees, in trust to 

Sheffield, . 

2Bro.C.C.2l7. feceive the rents and profits, and, after paying certain annuities, 
Stanley,^' ^ P^Y ^^ surplus to his brother, Edward Nicolls, for sixty years, 

16 Vcs. 491. if hg should so long live, from and after the expiration of the said 

term, or the decease of the said Edward Nicolls : then to stand 
seised to the use of the first and other sons of Edward Nicolls, 
and the heirs of their bodies severally and successively, remainder 
over ; provided, that if the said Edward Nicolls, or the heirs of 
his body, should become seised of the estates of William Trafford, 
theo the trusts thereby declared for the use of the persons who 
should become seised should cease, determine, and be absolutely 
▼oid: and the trustees should stand seised to the use of the 
person next in remainder under his will, in the same manner as 
Doe V. Yatej, he or she would be entitled, if the person so seised of Trafford's 

6 Barn, tt Aid. ' ^ «, «• j 

344* estate was or were actually dead. The estate of Tranord came 

to Edward Nicolls. Held, that the estate which he took under 
the will ceased, and vested in his eldest son, being the next 
person in remainder. 

Doeo.Heneage, 34. Thomas Henea&re devised his real estates to trustees, to 

4TennR. 13. . _ _ . ° _ , 

Fearne, App. the use of his son, G. F. Heneage, for life, remainder to the use 
Cwr r. Erroi, ^^ ^^ ^dssie trustees and their heirs, during the life of the said 
14 Vefc 478. Q. F, Heneage, in trust to preserve the contingent uses and 
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estates thereinafter limited ; nevertheless, to permit tbe said 
G. F. Heneage to receive the rents thereof during his life, re* 
mainder to his first and other sons in tail male, remainder over 
with a proviso, that if the said G. F. Heneage, or any son of his, 
should take his elder brother's estate, then the limitations and 
estates thereby created and given to the said G. F. Heneage and 
his sons should cease and be void, and the person next in re- 
mainder should succeed, as if the said G. F. Heneage, or any 
such son or sons of his, was or were dead. 

G. F. Heneage succeeded to the estate of his father's elder 
brother, before he had any child : but afterwards he had two 
sons. Held, that the limitation to the trustees to preserve con- 
tingent remainders, continued during the whole of the Ufe of 
G. F. Heneage, so as to support the shifting use ; therefore, that 
the second son of G. F. Heneage took the estate devised. 

36. It is the same where a proviso is inserted, that if a person l Inst. 327 a. 
to whom an estate is limited shall not assume the name and arms i'si^ideni46. 
of the settlor within a certain period, the estate shall cease and 
determine, as if the person so refusing to assume such name 
and arms were dead without issue ; and shall go to the person 
next in remainder, under the limitations contained in such set- 
tlement. 

36. It has been resolved, that as contingent uses were only Ctrwardine o. 
allowed, in order to give persons power to provide for the exigen- i £den27r' 
cies of their families ; wherever there was a preceding estate ca- i>o"S-^''57. 
pable of supporting a subsequent contingent limitation, it should 

be construed to be a contingent remainder, and not a springing or 
shifting use. 

37. Where springincr or shifting uses are created without Out of what 

r o o s leuin they ante. 

transmutation of possession, they arise out of the seisin of th6 Tit. i i.e. 4. 

covenantors or bargainors: but where they are created by a 

transmutation of possession, they are said, by some, to arise out 

of the seisin of the feoffees, releasees. Sec. Thus, the late Mr. 

Booth says — ^' In all future or executory uses, there is, the in- 2*^^"**** 

stant they come tn esse, a sufficient degree of seisin supposed 

to be left in the feoffees, grantees, &c., to knit itself to, and 

support, those uses ; so as that it may be truly said, the feoffees 

or grantees stand seised to those uses ; and then, by force of the 

statute, the cestui que use is immediately put into the actual 

possession." 
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38. A ooDtmgeat use eaimot, therefore^ arise out of the seisitt 

of any prior eedui pie use. Thus it is laid down bj four of the 

1 Rep. 137 a. Ji]dg«s in Chudleigh's case, tbat if A. enfeoff B. in fee, to the 

mm of C* and hie hein, with a proriso, that if D« pay C. lOO/L, 
then tbatC. and his heirs shall stand seised to the use of D. and 
his hein: this is utterly void ; for the fntare use ongfat to be 
raised out of the estate of the feoffee, and notont of the estate of 
the cestui que use. 

The doctrine, that contingent uses aris^ from a seisin snp* 
posed to be left in the feoffees, will be c<Hisidered in the next 
Chapter. 
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How Contingent Remainders and Contingent Uses may be 

Destroyed. 
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Section L 



It has been Bhewn that a legal remainder must vest in-essB, or Detenninatioa 
in right of entry, either daring the existence of the pairticular ^^ Sefore^he 
estate, or at the very instant of its determination, otherwise it ?°^°s*?^* 
will never take effect at all ; consequently, every snch determi- 
nation of the preceding estsfte, before the contingency happens, 
as leaves no right of entry, must effectually destroy such contin- 
gent remainder. 

2. Thus, where a gift in tail was made to A. C, the remainder 1 Rep. 135 b. 
to the right heirs of A. S., and the donee made a feoffment to a 
stmnger in fee, and afterwards A. S. died. It was held, that his 
right heir should not have the remainder ; for the estate of the 
land was, by the feoffment of the tenant in tail, devested and 
discontinued, and all estates vested in the feo£fee ; and there was 
not any particular estate, neither in esse^ nor in right, to support 
the remainder when it should fall. 

8. It is the same where a tenant for life, with a contingent re- 
mainder expectant on his estate, makes a feoffment of his estate 
for life ; it destroys the contingent remainder. 



^ 
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4. Lands were devised to Robert Archer for life; afterwards 
to his next heir male, and to the heirs male of the body of such 
next heir male. Robert Archer made a feoffment of his 
estate. Adjudged, that the devise to the heir male was a con- 
tingent remainder, and was destroyed by the feoffment; for 
every contingent remainder ought to vest, either during the par- 
ticular estate, or eo tnstanii that it determines. If the particolar 
estate be ended or determined, in fact or in law, before the con- 
tingency falls, the remainder is void. 

6. A fine levied, or a recovery suffered, by a particular tenant, 
in most cases, destroys a contingent remainder, expectant on 
such particular estate ; because such fine or recovery bars and 
destroys the particular estate. 

6. A surrender by a tenant for life, of his life estate, will 
destroy a contingent remainder limited upon such estate for 
life. 

7. A person was tenant for life, with remainder to his first and 
other sons in tail, remainder over in taiL The tenant for life, 
before he had a son, surrendered his life estate to the person in 
remainder. The tenant for life afterwards had a son ; and the 
Court held that the surrender, if good, would have destroyed the 
contingent remainder to the unborn son. But the surrender was 
adjudged void, because it appeared that the tenant for life was 
non compos at the time he made the surrender. 

8. If there be tenant for life, with contingent remainders 
thereon, a bargain and sale, or lease and release by the tenant 
for life, will not destroy the contingent remainders; because 
these conveyances only transfer what the person seised of the 
land may lawfully convey, and do not devest any estate. 

9. A person who has only a trust estate cannot by any mode 
of conveyance destroy a contingent remainder expectant on his 
estate ; for the legal estate being in his trustees, there remains 
a right of entry in them, which will support the remainders. 

10. There are some acts of a tenant for life, which though 
they amount to a forfeiture of bis estate, so as to give to a 
vested remainder-man a title to enter, if he pleases, yet as they 
do not discontinue, devest, or disturb any remainder or sub- 
sequent estate ; nor make any alteration in, or mei^r of the 
particular estate, they do not, therefore, as it seems, destroy or 
affect a contingent remainder ; unless advantage is taken of the 
forfeiture by any subsequent remainder-man. 
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11. Thus, if tenant for life accepted a fine from a stranger, it i lut. 252 a. 

Tit IS c 9 

was a forfeiture of his estate, so as to entitle a remainder-man to 
enter ; and yet it did not displace or devest the remainder or 
reversion. 

12. So, where A. was tenant for life, remainder to his first son Lloyd «. 

in tail, Sec, remainder to B. for life, remainder to his first son in | y^,^^ xgg. 

tail, &c.. A., having a son, accepted a fine from B., then made 

a feofiinent in fee ; afterwards B. had issue a son. Resolved, 

that the acceptance of the fine displaced nothing ; and though 

A/s feoffment displaced all the estates, yet the right of entry 

in the son of A. supported the contingent remainders. 

13. A contingent remainder may, however, be destroyed by Anextinguah- 

1 • I 1 1 • 1 1- J ... ment of the pai- 

an act, which, though it does not discontinue or devest any ticttiar estate 
remainder or subsequent contingent estate, yet extinguishes the ^^^^^^^ '^ 
particular estate on which the contingent remainder depends ; 
by which the contingent remainder is destroyed. 

14. This has been already seen in the instance of a surrender Ante, s. 7. 
to the person entitled to the next estate in remainder. So where gen, 2 Saimd. 
a feme covert was tenant for life, with remainder to her. first 4^0^,284. 
son, and before the birth of a son, the remainder in fee was 
conveyed to the husband and wife by fine. Held, that the con- 
tingent remainder was destroyed by the extinguishment of the 
particular estate* 

16. It has been frequently laid down that any alteration in And also an 
the nature of the preceding estate, before the remainder vests, quantity. 
will destroy such remainder. As if lands be given to A. in tail, ^^"'^7' 
and if J. S. comes to Westminster Hall such a day, remainder 
to him in fee, if the lands descend from A. to two co-parceners, 
who make partition, the fee shall not accrue to J. S., though 
he should come to Westminster Hall at the day. So if lands 
be given to A. and B. for the life of C. remainder to the right 
heirs of the survivor of A. and B., and A. release to B., the 
remainder is destroyed. 

16. Notwithstanding these dicla, Mr. Fearne was of opinion idem. 
that the alteration in the particular estate, which would destroy 

a contingent remainder, must amount to an alteration in its 
quantity, and not merely in its quality ; and thought this con- 
clusion was warranted by the two following cases. . . 

17. The first is that of Lane v. Pannel, which has been Ante, c. 4. 
already stated, where it seems that the severance of the jointure 233, 317 £3. 
between the two joint-tenants for life did not destroy the con- 



HtrriioQ«,Bd« 
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2 Battiid. 386. 



Ante»c. 1. 
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tugent remain^, United aOer their joint-€rt«le; fortliereitis 
adjudged that^ becaiiae the Fanander coold not vest at the 
death <£ one of them, (after the aererance of the jointare) such 
remainder was gone, as to one moiety of the lands. Now this 
judgnaent was nugatory and groundless, if the severance itself 
destroyed the resiainder as to the wholes This, it is true, was 
the case of a surrender of copyhold lands : but no distinctioD 
was taken on that ground. 

18. The other case was, where lands were settled to the use of 
P. and S. his daughters for their lives, reosMnder to the ose of 
the first and other sons of S. in tail male, remainder to her 
danghters. remainder to the heirs of P« Afterwards S., before 
the birth of a soo^ by deed, released all her right and estate to 
the use ef P. and his hairs. 

The questiott was, whether the contingent remainder lisBtid 
to the first son of S. was destroyed by her re lo au o to her iadier. 
Ac^udgsd, that bis release by ow joint-teuaut tbt life to anodier 
did sot destroy the contiugent remainder. 

19. Lord Hale is reported to have laid it down, that in ail«ases 
where the particular estate is merged in the revenoon, the osa* 
tingent remaiaders are destroyed, though there be no dereetiDg 
of any estate; and thecaseofPurefoyvt Rogers is cited i» sop- 
port of this opinion. It is, however, observable, that ia Ae 
above case Ae union of the particular estate and the inheritance, 
arose from the conveyance 6t act of the parties. But wbeve a 
particular eatate is limited with a contingent remainder over, and 
afberwaids the inheritance is subjoined to the particular estete 
by the same conveyanoe, the contingent remainder is not 
destroyed : for where by the same conveyance a paiticnlar 
estate is first limited to a person, with a contingent remainder 
over to another, with suoh reversion or remainder to the fiist 
person, as would in its own nature drown the particular estate 
first given him, this last limitation shall be considered as exe- 
cuted only sub modo ; that is, upon such condition as to open 
and separate itself from the first estate, when the conditioa 
hiqppens ; and by no means destroy or preclude the contingent 
estate. 

20. Thus, in Lewis Bowles's case, it was resolved, that tiH 
issue the husband and wife were seised of an estate tail, ezeeuted 
sub modo ; that is, till the birth of issue male ; then by operation 
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of law, the estates were divided, and the husband and wife be- 
came tenants for their lives, remainder to their issne in tail male, Vide Meredith 
remainder to the heirs of the husband ; the estate limited to them fiu 36. c. lo. 
for their lives not being merged. 

21. Where the inheritance becomes united to the particular 
estate, by an immediate descent from the person by whose will 
the particular estate and contingent remainders were limited ; 
there the contingent remainder will not be destroyed. 

22. Thus, in Archer's case, notwithstanding the reversion in Ante, s. 4. 
fee must have descended on Robert, the devisee for life, upon 

the death of his father the testator^ yet he was adjudged to be 
only tenant for life, with contingent remainder to the next heir 
male. 

23. So, where a person devised lands to T., his eldest son, for PluDkett o. 

TT 1 

life ; if T. should die without issue living at his death, then to Raym.28. 
L. another of the testator's sons, in fee ; but if T. should have 
issue living at his death, then to the right heirs of T. for ever. 
Resolved, that T. was tenant for life, with remainder in fee in 
contingency ; and that the descent of the fee upon him as heir, 
at the death of his father, did not destroy the contingent re- 
mainder. 

24. In a modern case Lord Eldon observed, that in the case of Doe cScuda-i 
Plunkett V. Holmes, the Court would not hold that the estate for 2 Bm. & Pul. 
life, limited to the heir at law, was merged by the subsequent ^^* 
limitation to him of a contingent remainder in fee ; for that re- 
mainder was not executed. They held, therefore, that the eldest 

son took an estate for life ; which being sufficient to support 
the remainder in fee to the second son, and also the remainder 
in fee to the eldest son, as contingent remainders ; they de- 
termined that these limitations should be supported as contin- 
gent remainders* 

25. Mr. Fearne has observed, that the contingent remainders Page 503. 
were destroyed by the immediate descent of the inheritance upon 

the devisee of the particular estate, then the will creating such 

remainders would be ipso facto void : for the particular estate 

given by such will would be destroyed by the descent which such 

will permitted. But where the descent of the inheritance on the Cramp v. Nor- 

particular estate is only mediate from the person whose will 3^2. * 

created the particular estate and remainder, there can be no such 

inconsistency in supposing the contingency to be destroyed by 

VOL. 11. T 
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the descent; for in all sncb cases the particulasr eslafte is created; 
and takes effect with a capacity of being afterwaids destroyed 
by those accidents to which the natnre of such an estate is gene* 
rally subject; such as forfeiture, merger, 8tc. Its imniediate 
destruction is not necessarily involved in the mode of its creation, 
as it musty in the former case, under the Same eonsttvction. 
There can be no necessity, therefore, to exempt the patticulat 
estate in these cases from the operation of merger by descent itt 
order to give such particular estate any existence, as there is in 
the former case. 

26. A. the father being tenant for life, remainder to his soti 
B. for life, remainder to the first son of B. in tail, remainder to 
the heirs of the body of A. Before B. had any son A. died. The 
Court held, that the contingent remainder to the first son of B. 
was destroyed by the descent of the estate tail upon B. 

27. Lands were conveyed to the nse of A. and his wife fsr 
life, remainder to the use of B. the son of A. for his life, lemaiisder 
to the first and other sons of B. in tail, remainder to his datigh-> 
ters in tail, remainder to A in ibe. A. and his wife died in the 
lifetime of B., who afterwards died without issue, leaving a wife. 

The question was, whether the wife was entitled to dower in 
the lands. Decreed she was ; and Lord Hardwicke, with one of 
the Judges, was of opinion that the estate for life in B. was merg^ 
ed by the descent of the inheritance upon him, and the contin^ 
gent remainder destroyed. 

28. With respect to the manner in which contingent remain- 
ders, limited by way of use, may be destroyed ; a distinctioti 
must be made between the remainders limited in conveyances 
Operating without transmutation of possession, and conveyances 
operating by transmutation of possession. 

29. As to the first, we have seen that where contingent re- 
mainders are created by a covenant to stand seised, t)r a bargain 
and sale, the seisin of the covenantor or bargainor supports or 
feeds the contingent remainders when they arise ; and, there- 
fore, if in a case of this kind the covenantor or bargainor con- 
veys away his estate, before the event happens on which the 
remainder is to arise, but without devesting the subseqtient 
estates, or taking away the right of entry of the persons entitled 
to them, and any of those persons make an entry^ the subse- 
i^uent uses will be revived. For although we have seen the pre- 
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aent right of entry is alooe sufficieat to support a contiDgent 
remainder^ created by a common law conveyance ; yet as there 
must be a seisin to a use, before it can arise, an opinion has pre- 
vailed since Chudleigb's oasej that a right of entry is not suffi-^ 
cient to support a contingent remainder, limited by way of use, 
bat that there must be an actual entry in order to restore the 
seisin, out of which the use is to arise. Therefore that any con- 
▼eyance by the covenantor, which devests his estate, and taJkes 
the right of entry, will effectually destroy all contingent uses 
limited to arise out of such estate, by devesting the seisin from 
which such contingent uses are to arise. 

30. Lord Coke, on the marriage of his daughter with Sir Weggv.ViUen« 

,71, . . . . r . , 1 , 2RoU.Ab.796. 

James ViUers, covenanted to stand seised of certam lands, to the i Vent. 188. 
use of himself for life, remainder to the use of his wife for life, ^ Sid. 64. 
femainder to the use of his daughter for life, remainder to the 
use of the first and other sons of his daughter in tail male, with 
the reversion in fee to himself. 

Some time after this settlement was made. Lord Coke by deed, 
reciting the settlement, granted his reversion to a stranger, with- 
out consideration ; and soon after he made a feoffment of the 
lands, with livery of seisin. After the death of Lord Coke, his 
wife entered^ and died seised, having survived the daughter. 

A question arose, whether the contingent use, which was li- 
mited to the first son of the daughter, was destroyed or not, by 
Lord Coke*s grant of the reversion, or his feoffment of the land. 
After great consideration, it was resolved that the grant of the 
reveraion did not destroy the contingent remainder; for as it 
was oiade without consideration, and the uses of the settlement 
were recited tn it, there was both privity of estate and confidence 
in the person ; so that the grantee of the reversi<m stood seised Tit. ii. c. 4. 
to the former uses. As to the feoffment, it was agreed that it 
devested all the estates, and among the rest the seisin of the 
grantee of the reversion, but did not bar the entry of the graptee 
of the reversion ; therefore, when the wife entered, after the 
death of Lord Coke, she thereby reinstated all the devested 
estates, and among the rest the e>itate and seisin of the grantee 
of die reversion ; which was the eatate and seisin that was to 
to serve the contingent use. 

3L It was held by Lord Chief Justice Glyn, that if in the 2 Sid. 159. 
above case the feoffment had been made before the grant of the 

T 2 
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reversioDi the contingent u^es would have been for ever destroy^- 
ed ; for the only seisin which could support them was that of 
Lord Coke, which would have been destroyed by the feoffment ; 
but Lord Coke had already transferred that seisin to the grantee 
of the reversion. If he had not departed with that seisin, the 
contingent uses must have been for ever destroyed ; as no entry 
by his wife or daughter could have revested the original seisin of 
Lord Coke ; nor could he himself have entered against his own 
feoffment. 

Gilb.Uiei,i94. 32. Lord Coke was compelled to make this settlement by an 

order of the council ; but that he might have the power of pre- 
serving or defeating the contingent uses, he made this grant and 
feoffment, with an intention, in case he chose to preserve the 
contingent uses, to destroy the feoffment^ and produce the 
grant ; but if he thought proper to defeat the contingent oaes, 
then to destroy the grant, and produce the feoffment. Death 
prevented him from carrying this ingenious scheme into execu- 
tion. 

Where created 33. With respect to the manner in which contino^ent remainders 

bytnnsmuta- ° . 

tion of poeaei- Created in conveyances to uses, which operate by transmutation of 
Ante, c. 6.1. 6. possession, may be destroyed, we have seen that in Chudleigh's 

case a majority of the Judges held that the contingent uses were 
supported by a scintilla juris^ or possibility of entry, left in the 
feoffees or releasees ; but that this scintilla juris, or possibility 
of entry, must continue undisturbed till the event happens on 
which the contingent use is to arise. For if the preceding estates 
be devested before the event happens, then the scintilla juris, or 
possibility of entry of the feoffees or releasees to uses, is destroy- 
ed, as well as the other estates ; and there being no seisin to 
the contingent use, when the event happens on which it is limit- 
ed, it can never arise, unless such scintilla juris, or possibili^ of 
entry, is revived. 

34. It follows that where particular estates, limited by way of 
use, are devested and turned to a right, all subsequent contingent 
uses are thereby destroyed ; unless some of the persons entitled 
to the preceding particular estates, or the feoffees or releasees to 
uses, or their heirs, make an actual entry, in order to revest the 
particular estates ; for otherwise the scintilla juris, or possibility 
of entry of the feoffees or releasees to uses being devested, no 
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iBeisin will exist to the contingeDt use when it arises, and conse- 
quently the statute cannot transfer the possession. 

This doctine, however, has never been established by any po- 
sitive judgment ; and appears so doubtful, that it will be examin- 
ed at the end of this Chapter. 

35. A contingent remainder limited by way of use, may be 
destroyed by the destruction of the particular estate, before the 
event happens on which such contingent remainder is to arise. 

36. Sir Richard Chudleigh enfeoffed several persons of his Chudlei^s 
estate, to the use of the feoffees and their heirs, during the life of 120.' Poph.70. 
Christopher Chudleigh his eldest son, (who had killed a gentle- 
man and fled into France,) remainder to the use of the first and 

other sons of his eldest son in tail. 

Before the birth of a son, the feoffees enfeoffed Christopher 
Chudleigh of the lands in question in fee simple, without con- 
sideration, and with notice of the uses ; afterwards, Christopher 
Chudleigh had a son : the question was, whether the contingent 
remainder to him was barred by the feoffment. 

It was adjudged, upon solemn argument in the Exchequer 
Chamber, that there being no son of Christopher to take, when 
the particular estate determined by the feoffment, which was a 
forfeiture, the son could never after take ; for that a remainder 
in use ought to vest during the particular estate, or at least 
eo inttanti when it determines, as well as a remainder at common 
law. 

37. A person conveyed his lands by feoffment to the use of Biggotv.Smitb, 
himself and his wife, and to the heirs of the survivor of them. "*' "' 
The husband afterwards made a feoffment of the land and 

died. 

Resolved, that the right of entry in the wife was not sufficient 
to support the contingent remainder, and vest it in her on the 
death of her husband ; for the particular estate was not sub- 
sisting at the husband's death, when the fee should have vested, 
because the second feoffment had destroyed it during the cover- 
ture ; and though the wife's right of entry took effect at the in- 1 Ld. Raym. 
stant the remainder should have vested, yet it was insufficient; ^^^' 
for it should have been then actually existing. 

38. With respect to the manner in which springing and Howsaringing 
shifting uses may be destroyed, as there must be a seisin to JJ^aSiSifedr* 
every contingent use when it arises, it follows that where such. 
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seMifi 18 destroyed, before the event happens on whieh the ipring- 
ing or shifting use is to arise, it will be destroyed. 
5""** iSI'*' 39. A person made a feoffment to the use of D. his wife for 

Dver, 340 a. *^ 

2 Leon. 14. her life ; in case the feoflbr should surrite his said wife, then to 

the use of the feoffor and such person as he should happen to 
marry for their lives, remainder to a stranger in fee« 

The person in remainder together with the feoffees, by the 
consent of the feoffor, made a feoffment of tho lands to new 
feoffees, to other uses ; and the feoffor levied a fine to the new 
uses. 

D. the wilb of the feoffor died ; afterwards he married a ae- 
cond wife, and died. The second wife entered, claiming under 
the first feoffment. Mounson and Harper were of opinion thtt 
her entry was lawful. But Dyer and Manwood contended tfaat 
the contingent use limited to her by the first feofiment was 
destroyed by the second feoffment and fine ; because the seisin 
of the first feoffees was thereby devested. Judgment was en^ 
tered for the widow by assent of the parties : but in Cbudleigii's 

Poph. 76. case, Anderson is reported by Lord Ch. J. Popham to have said 

— " And for Brent's case I have always taken the better opinioB 
to be, that the wife cannot take in that case, for the mean dis* 
turbance, notwithstanding the judgment^ which is efntered tbeie- 
upon, which was by assent of the parties, and given only upon 
a default made after an adjournment upon the demurren" 

1 Rep. 136 a. In the same case Lord Coke reports that Gawdy said of Bretkt's 

case—'' If the husband makes the feofftnent in fee, before the 
taking wife, the wife shall never take ; for the possession and 
estate of the land is altered, ohanged and transferred to the pos- 
session of another, before the title of the wife doth accrue. But 
if no devesting or alteration had been, then the use shall vest in 
wife." 

Gilb.Uiei,i26. 40. A devise of land out of which a future use is limited 

will destroy such future use : but a devise of portions out of ismi 
will not destroy it ; for such a devise does not alter the fheehoHi. 

l^°?JtoSr *^' ^- **^*®^ ^ *°* ^ ^^ ^^ ^^ hiinself and his heirs, till a 

Moo. 731. marriage had between B. his son and M., and after to the iiserf 

A. for life, remainder to B. in tail, 8cc. A. by his will demised 
portions to his daughters out of the land, and died ; afterwards 
the marriage between B. his son and M. took place. 
The two Chief Justices refused, on account of the difficolty, 
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to resolve the cas« ; they however inpliDed clearly, that if there 
IumI beep a cjevige of the land^ it would have interrupted the 
rising of the futiire use. But they doubted, because he devised 
portions out of the land only, and did not device the land itself. 

42. Where future uses are limited, and the freehdd is not Gilb. Uses, 126. 
c^veyed away or devested, but only a term for year^ is limited, 
or a rent granted out of the lands, the future uses will not be 
totally destroyed ; because the seisin out of which they are to 
sjrise is not devested ; but sijich lease or rent will bind the future 
oees. 

43* Sir John Russel covenanted by indenture, in consideration Wood «. Reig- 
gf a marriage to be bad between him and Lady Russell, to stand 764.' ^' 
seised^ to the use of himself and bis heirs, till the mfirrii^ge ; 
after tp the U9e of himself and Lady Rosaell, and the heir^ of his 
body, remainder over. 

Subsequent to the execution of thip deed, but before the mar- 
niige» Sir John Russell m^e a lease pf the lands for thirty-one 
yeajB, to copiQience from the det(ermination of a foroier term. 
The marriage took effect ; and upon the death of Sir Jpt^n Ru^ 
wtt hip widow entered. 

The question was, whether her entry vvas lawful or uot, 

TanGeld- — *' The point is double. 1. Whether the lea^e shall 
destroy the future uae. 2. If it shftll not destroy it, whetheir it 
aball not bind the future upe. For it ought to arise out pf th^ 
astute which the covena,otor had at the time of the coyen^nt ; 
which estate ought to continue without alteration till the tin^e 
tJiat the use ebfdl aripe, which is not here, for this is a term iu 
reversion. To the second, this lease m^de upon good cousidera- 
tion before the use did ari^e ^hall bind it ; for the UAe shall not 
otherwise ba e^^ecuted, than if it had been ^t the common law. 
And a lets^ made band fde tp oqe who had Qot notice thereof 
shaU bind it 

Popham. — *^ The statute executes only uses in esse, and n<kt 
any contingent uses, until they happen m em ; theri this use 
was merely void untjil m?trriage, for there was not any uew estate 
in him ; (ind if be After that covenant had made a feoffment, or 
a gift in tail, to one who hitd not any notine thereof, it would 
questionless never have ai'isen. And as at the common law 
feoffees might deptroy uses in esse, sp now may lie out pf whose 
estate a future use is to be raised, for the freehold is destroyed 



280 



Ante, s. 41. 



Cro. E&u 854. 



Barton's case. 
Moo. 743. 



Bould V. Win- 
ston, Cro. Ja. 
168. 



Tide XVI. Remainder. CL VI, t. 43—46. 

Out of which it should arise ; and whether the lease for years 
should altc^ether destroy the arising thereof is not in this case 
material ; but clearly it shall bind the contingent use ; and so 
resolved in Strangeway's case. And at the common law it is 
clear that the cestui que use shall not avoid such a lease made 
by the feoffees upon good consideration, no more than a contio« 
•tingent use at this day." 

Fenner agreed — " That if a freehold be conveyed to one upon 
consideration y the future use shall not arise ; for there is not 
any person seised to that use when it should arise. Bat diis 
lease will not destroy or hinder it ; for the same freehold re- 
mains, and the use is annexed to the lease, and therefore the lease 
shall not disturb nor bind it." 

Clench — *^ Agreed with him for this last reason : but it was 
adjourned." 

This case appears to have been again argued in 43 and 44 
Eliz., when Gawdy, Popham, and Clench held — ** That the lease 
made (whereout the use did arise) was good, and should bind 
the future use, as a lease by feoffees, made upon a good consi- 
deration, shall bind cestui que use at common law. But it shall 
not destroy the whole future use, but shall stand for the free- 
hold, because the seisin is not changed." And Popham said— 
** That he had conferred with divers of the other Justices at 
Serjeants' Inn, who agreed with this opinion." But Fenner, 
i contra — ** Because the lease did not disturb the freehold when 
the use is executed, this shall relate to the limitation, and shall 
bind all mesne acts ; and therefore shall not bind the feme as to 
her jointure : wherefore it was adjourned. 

44. In another case, which was argued about the same period, 
Popham and Anderson appear to have been clearly of opinion 
that a lease for years would prevent the arising of a future use. 
But in the following case the contrary doctrine seems to have 
prevailed. 

45. Sir H. Winston covenanted by indenture, in considera- 
tion of natural love and affection to William Winston his eldest 
son, to stand seised to the use of his said son for life, remainder 
to such wife as he should marry for life, remainder over. After- 
wards the said W. Winston being unthrifty, and in Gloucester 
gaol. Sir H. Winston, to disturb the rising of the use to tbe 
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is son shoQld marry, made a lease of the land 

X years to his younger son. W. Winston married 

o daughter, and died without issue. The question 

ether this lease was good against his widow. 

.oke reports the Court to have been of opinion that the lease 

aould not bind the estate of the wife, because there was a good 

estate by the first limitation ; which, if not destroyed, could not 

be charged or encumbered, after it was raised ; for it had relation 

to the first covenant, and none had interest to charge it: and 

that the lease should not destroy it, but must be construed to 

arise out of the reversion which Sir H. Winston had, and might 

lawfully charge. 

Noy, who has reported this case by another name, says, the BoUi«.Wm« 
Court thought the lease for years did not hinder the rising of GUblutnljae! 
the contingent use ; but that the lease in this case took effect as 
a future interest, out of the fee that was in the covenantor, after 
the estate determined ; and at the worst the wife should have 
the reversion and rent during her life. 

46. The determinations in the preceding cases are very unsa* 
tisfactory, and are contradicted by others of equal authority. 

Thus, where a tenant for life levied a fine to the reversioner in Smith v. 

Wanen 

fee, and the uses of it were declared, to the cognizee and his cro. ElL 688. 
heirs, upon condition that he would pay an annuity to the cog- 
nizor, the tenant for life, and in default of payment that the use 
should be to the cognizor for life, and one year more : The cog- 
nizee made a feoffment of the land ; and it was determined that 
this feoffment did not destroy the future use, which was to arise 
upon default of payment of the annuity. 

47. In the case of Lloyd v. Carew, the last in which this Ante, c. 5. 
point arose, Richard Carew and Penelope his wife levied a fine 

for the express purpose of destroying the contingent use ; and 
yet the House of Lords determined that the contingent use 
arose, and that the fine could not bar the benefit of the proviso ; 
for that the same never was, nor ever could be, in Penelope who 
levied the fine. 

48. In a note to a passage in Viner's Abridgment, by the late Gilb. Um, 
Mr. Serjeant Hill, which has been published by Mr. Sugden, he ^ ^ ^ * 
states his opinion, that where a future contingent use was not 

limited in remainder after a particular estate, but as a springing 
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n^m after a fee» there no act done by bim, who bad the ba«e or 
qwUfiad fee, would destroy it, except in the ca»e of a covenant 
la atand seised to future usea. 

2SXctrine*oi" ^^' '^^^ doctrioe that contingent uses are aiipported by a 

the joNtiJia iemtHh jufUf or possibility of entry in the original feoffees, re- 

leasee^ 2(c., stands only upon the authority of an extrajudicial 
opinioA of a miijority of the judges in Chudleigh's case. It is 

Aate» e. 5. very stroogly combated by Lord Chief Justice Pollexfen, who 

makes the foUowiog observations on the great inconveniences 
that would follow from its admission : 

Hties V. Rnley, fiO. '^ If it shpuld uow remain in the power of these cpausees, 

feoffees, orcovenantors, and their heirs, by their fine, feofiinenty 
or wy other act, to destroy all those contingent remainders, 
vhai room and place will there th^i be for confederacies and 
Mutrivanees; and the estates of most of the families in 
Cngland, in respect to their issues and posterity, be put into 
daag^, and into the will and power of strangers and mean 
persons ; such as feoffees and conusees, and their heirs, com- 
mMly are. 

'^ How ^m&^t will it be for any man to meddle with these 
dttfttes ; fan it must not only be inquired, whaX acts have been 
done by those that had the particular estates, and were esteemied 
as the ownars of the land, and whether these pajrticular eatates 
eootiaued in beiog till the contingent estates came in €ste; but it 
must also be known whether the conusees or feoffees, or thmr 
heirs, have done no act before those remainders caaooe in «iie, 
whereby these remainders should be destroyed. 

'* How dangerous will this be to all farmers and tenants that 
take leases under provisoes and powers of making leases, which 
are common in all settlements ; for if the conusees or feoffees, or 
their heirs, have done any such act, all their leases and estates 
will be void : for if there remains any estate or interest in the 
conusees or feoffees, which must continue in them to supply the 
us«s appoiAted and declared by these leases, then that estate ot: 
interest being defeated, those leases must all be naught." 

B.2.c«f. s. 1. 51. In the Treatise of Equity is the following passage ; which 

is taken from the subsequent part of Lord Chief Justice Poller- 
fcva's iM'gttment, in the case above cited. 

'' It was formerly held that the feoffees, after the static, had 
a possibility to serve a future use, when it came in esse; and that 
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they Bbould be repated the dofiors of all the contingeiit estates, 
when they vested : and if the possession was disturbed^ the 
feoffees sboald have power to re-^nter, to revive the future uses, 
according to their trust ; but if they bar themselves of their en* 
try, then this case, not being remedied by the statute, remain3 
at common law. But this opinion has been since contradicted ; 
and it is now held that, to the raising of the future uses after the 
statute, the regress of the feoffees is not requisite, and that they 
have no power to bar these future uses ; for the statute has taken 
and transferred all the estate out of thern^ and they are as mere 
instruments ; so that ccntingent uses do now, like other con* 
tingent remainders, depend upon the particular estate. For to 
rednee the estates, conveyed by way of use, to the common law, 
whidi all sides agree was the chief end of the statute of Uses^ 
nothing ought to be left in the feoffees, no need of any tdntiUa 
jurUy or power of re-entry, for the benefit of the contingent uees» 
nor power in the feoffees to destroy them ; but they are aaefe 
conduit pip6B. And the other conceit was grounded, as it se6ms, 
upon a zeal against perpetuities and contingent remainders, there 
being at that time no received opinion that the destruction of a 
particular estate would destroy a contingent remainder, till after- 
wards in Archer's case it was so adjudged/' Ante, •.4, 
52. To these authorities may be added that of the late Mr. Coot. Rem. 
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Fearne, who appears to have fully concurred in opinion with 
Lord Chief Justice Pollexfen as to the dangerous consequences 
that would follow from the fiction of a scintilla juris in the 
feoffees or releases ; and who therefore contends that, as the 
statute of uses expressly enacts, that where any person^ 8cc. is 
seised to the use of others, such other persons shall be deemed 
and adjudged in lawful seisin, estate, and possession, &c. to all 
intents, constructions, and purposes in the law, of and in such 
like estates as they had in the use, &c. And must not these 
words, to all intents, constructions, and purposes in the law, be 
referred to the legal properties, qualities, and capacities of estates 
of the like degree or measure at common law ? If so, the cestuis 
que use become entitled to, and take, by virtue of this statute, 
estates possessing and bearing in themselves all the qualities, 
properties, and capacities of estates at common law, of the like 
degree or measure. Now, one of the legal qualities or capa- 
cities, of an estate at common law of the degree or measure of 
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freehold is, that after it is devested and turned to a right of 
entry, such right of entry will support a contingent remainder ; 
and one of the qualities or capacities of a contingent remainder 
at common law^ is, a capacity of being supported by such right 
of entry. Why then do not a preceding vested use, of the 
degree or measure of freehold, and a subsequent contingent use, 
respectively, acquire these legal qualities, properties, or capacities, 
amongst other qualities or properties of estates of like nature 
and degree at common law. If they do, it is obvious there caD 
be no necessity for any actual entry by any body to restore 
a contingent use, where there subsists a right of entry in a 
cestui que use of a preceding vested freehold to support it; but 
such right of entry alone will preserve its capacity of vesting 
and taking effect If we deny this, we at the same time deny 
p^ ^ ^"^3 ^^^^ ^^^ cettuis que use have lawful seisin, estate, and posses- 
sion, &c. to all intents, constructions, and purposes in the law, 
of such estate, as they have in the use. 
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CHAR VII. 

Trustees to Preserve Contingent Remainders. 



Sect. 1. Invfniumof. 

0. A Cimveffonee Ay them U a 

Breach qf Truii. 
8. Sometimes not Puniehed for 
Destroying Contingent 



Sect. U. iSfomcHMM 4irMM #o join ia 
dMiroyti^ tAMi. 

16. In other eases such direetion 
rrfnsed, 

S5. Bonnd to preserve the Tim^ 
ber^ifc. 



Section I. 

Contingent remainders being liable to be defeated by the loTentioo of. 
alienation or forfeiture of the tenant for life^ and also by the 
various acts before mentioned ; a mode of preventing this incon- 
venience was invented, by limiting an estate to trustees and 
their heirs, to commence from the determination of the parti- 
cular estate, by forfeiture or otherwise, in the lifetime of the 
tenant for life, and to continue during the life of the tenant for 
life, upon trust to support the contingent remainders after 
limited from being defeated or destroyed ; by which means, if 
the tenant for life should alien or forfeit his estate, or if it should 
be merged or destroyed by any other means, the trustees, having 
a vested remainder, immediately acquire a right of entry, which, 
as has been shewn, is sufficient to support the contingent Ch. i. 
remainders. 

2. This improvement is generally attributed to Sir Orlando 2 Comm. 172. 
Bridgeman and Sir Geoffrey Palmer, who retired from the bar 

during the civil wars, and confined themselves to conveyancing. 
When, after the restoration, these persons came to fill the first 
offices in the law, they supported this invention within reason- 
able and proper bounds ; and thus it was introduced into general 
use. 

3. A limitation of this kind is as necessary where contingent 
remainders are created by way of use, as where they are limited 
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by a common law conveyance : for if the uses are devested, we 
have seen that an actual entry by the feoffees or releasees to oaes, 
or by some person having a preceding vested estate^ is deemed 

Vide Doe «. necessary to revest the contingent uses. And though that doc^ 

c. 5. *^ ' trine appears very doubtful, yet it is quite clear that a right of 

entry is necessary in those cases. 

4. It should, however, be observed, that where an estate is 
limited in a bargain and sale, or covenant to stand seised, to a 
stranger, upon trust to preserve contingent remainders, that limi- 

T}\?^' *• ^' tation will be void ; because no use will arise under these convey- 

mooes widHMit m consideratioD. 

Ante, c. 6.1.9. 6. Where the legal estate is vested in trustees, and the 

contingent limitations are only trusts, there is no necessity 
to limit an estate to trustees to preserve the contingent estates. 

2yei.jiui.209. It is the same in the case of copyholds, for the estate of the 

lord will preserve contingent remainders against forfeiture. 

A ooDve^rence 6. It was declared by Lord Keeper Harcourt, that where there 

br theiB is n 

bresich of tnut. ^f^^ trustees appointed by will to preserve contingent remaindeis 
I ^ \va^28. ^ unborn sons, and they before the birth of a son joined in a 
conveyance to destroy the remainders, this was a plain breacli of 
trust ; that any person taking under such conveyance, if voliui- 
tarily or with notice, should be liable to the same trusts. It was 
objected that this had been only obker said in equity, and tbsct 
there never was any precedent of a decree in such a case: 
but Lord Harcourt said it was very plain and reasonable; 
and that if there was no precedent in thi« case, he would 
inake one. 
Mansell «. 7. A person devised lands to trustees and their heirs, to the 

Wms. 678. ' ^rae of his sister For life, remainder to the same trustees and their 
Forrest B,2iX }i^ys, during the life of his sister, to preserve contingent remain- 
ders, remainder to the use of the first and other son&of his sister 
in tail male, remainder over in fee. Upon the death of the 
testator his sister entered and niarried ; she and her husband then 
joined with the remainder-man in fee in a feoffment and fine to 
trustees, to the use of the husband and his heirs. Some time 
after the trustees conveyed the estate by lease and release to 
the husband of the devisee for life in fee, his wife being at 
that time ensient with a son. A bill was filed by that aon, 
after the death of his mother, to have the benefit of the will 
of his uncle. 
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It Wfts veaolved by Lord Kiag, assisted by Lord €liief JiMM 
Eaymond and Chief Baiion Reynolds- 
First, That the feoffment and fine by the devisee for life and 
iier husband did not destroy the contingent remainders to the 
first and other sons : but that the rigbt to the freehcdd in the 
tmsteea supported them^ 

SeoMidty, That wheto the tmstosB joined in the lease and re- 
lease to the httsband of the devisee, for life and his heirs, this 
decoyed the contingent remainders. 

Thirdly, That the joining of the tmatees to destroy «iinh re- 
maitiders wae a plain breach of trust ; and though this bkd vot 
been -befere judicially determined, yet it seemed to the Comti in 
t^mmeto sense, reason, and justice, to be capable of no other 
^M>nstr action » For when tmstees are appointed to preserve an 
estate iu a family, and for no other purpose, ahd they, instead of 
fifeserving it, do a wilful act with an intent and in order to de- 
stroy it ;— ^how can this be otherwise than a plain breach of 
ttitat, or how can it be rendered clearer than by barely patting 
the case? 

Shoald the Court hold it to be no breach of trust, or pass it by 
"with impunity, it would be making prodamation that the trustees 
in all the great settlements in England were at liberty to<lcBtmy 
what they had been entrusted only to preserve. 

As to the remedy, — had the premises been conveyed to une 
without notice, and for "a valuable consideration, such purchaser 
must have held the lands discharged of the trust ; and the aon of 
the marriage, who was injured by the breach of trust, have taken 
his remedy against the trustees only ; who would have been de- 
creed to purchase lands, with their own money, equal in value 
to the lands sold, and to hold them upon the same trosts and 
limitations as they held those sold by them. But even in case Pearce v. New- 
of a purchase, if the purchaser had notice of the trust which ihe \Ss. 
trustees were subject to, as annexed to their estate, such tiotice 
would have made him liable to the same tr«st. So, if then had 
been a voluntary conveyance made of this estate, thongk witkr 
out notice, the voluntary grantee would have stood in the place 
of the grantors, and have been liable to the trust in Ae aane 
manner as the trustees themsehres were. But in the present 
case it was much stronger, for here was not only notice of tbe 
trust, but the conveyance itself Toltintary, and made to tfaehus- 
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band of the tenant for life ; so that the lands coDTeyed by these 
trastees mast remain liable to the same trusts as they were when 
the trustees joined in the conveyance. 
*^"?*^^ "*? 8. There have been some cases where a court of equity has 

panubed for de- ^ ^ 

stroying contin- refused to puuish trustees for joining in a conveyance to destroy 
Vpuod, 328, * contingent remainders ; as where, upon a subsequent remainder 

to the right heirs, a collateral relation only has been affected by 
it, there having been no issue of the marriage. For, next after 
the parties to the marriage, the Court considers the issue to be 
the only objects of the settlement and trusts, and pays less re- 
gard to the remainder over to the right heirs, as no immediate 
objects of the consideration in the settlement; as also where the 
application to the Court for rebef has heem made by one who 
was not at the time, nor possibly ever might be, entitled to the 
remainder under the words of the limitation. 
Tipping 9. 9. Thus, where a settlement was made in consideration of a 

£q«386. ' marriage and 3000/. fortune, and for settling the lands in 

question in the name and blood of the husband ; and the lands 
were limited to trustees in trust for the intended husband for 
ninety-nine years if he should so long live, remainder to trustees 
during his life to support contingent remainders, remainder to 
the first and other sons of that marriage, remainder to the heirs 
of the body of the husband, remainder to the right heirs of the 
husband. 

The marriage topk effect ; the husband and wife, and trustees 
to support* &c. by fine and conveyance, settled the lands on the 
husband for ninety-nine years if he should so long live, re- 
mainder to trustees during his life to support contingent re- 
mainders, remainder to the wife for her jointure, remainder to 
the first and other sons of the marriage, remainder over to several 
other persons. The husband and wife died without leaving any 
issue. 

The plaintiff being heir at law to the husband, brought his 
bill to set aside the second conveyance by the trustees, as being 
made in breach of their trust ; and insisted that they were trus- 
tees, as well for the support of this remainder, as of the remainder 
to the first and other sons ; all being contingent remainders : that 
such conveyances ought to be set aside, as had been the practice 
of the Court. 
Lord Harcourt held it to be so, as to the first and other sons. 
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iTfho came in aod were to be considered as purchasers under the 
marriage settlement and portion ; and said it would be dangerous 
for any trustees to make the experiment^ for that it was most 
certainly a breach of trust; and if it should ever come in ques- 
tion, he thought the Court would set aside such a conveyance : 
not but that he said the case might possibly be so circum- 
stancedy as that the Court could not relieve against it. But 
where relief was to be &:iven in such case, it was only to those 
who came in and claimed as purchasers, as the first and other 
SODS : but all the remainders after to the heirs of the body of the 
husband, and to his right heirs, were merely voluntary, and not 
to be aided in equity. The bill was dismissed. 

10. A. made a feoffment to the use of himself for ninety-nine Else v. Osborn, 

/ lP.Wiiii.387. 

years, if he so long lived, remainder to trustees and their heirs 
during his life to preserve contingent remainders, i*emainder to 
the use of the heirs of his body, remainder to himself in fee. 
A. having two sons, he and the trustees, together with the eldest 
son, joined in a feoffment and fine to B. in fee, as a security for 
a sum of money. The eldest son died without issue ; the second 
brought a bill to set aside the feoffment and fine. 

Lord Cowper said, this was plainly a contingent remainder, 
being limited to the heirs of the body of A., who could have no 
heir during his life ; and it was plain that the feoffment did, at 
law, destroy the contingent remainder, in regard the trustees, 
who had the freehold, joined. But it might be a question whe- 
ther this was a breach of trust in the trustees. It was true, if 
the eldest son joined in a feoffment, where the remainder in tail 
was limited to him, it prevented any breach of trust in the 
trustees. But here the limitation being to the heirs of the body 
of A., who could not have an heir of his body during his own 
life ; the joining of the eldest son was not in this case so material ; 2 P. Wmi. 683. 
yet it seemed hard when the heir apparent joined, in a case 
where it would be no breach of trust, if the limitation were to 
the eldest son, that it should be a breach of trust in respect to 
the limitation to the heir. But the trustees appointed to pre- 
serve the contingent remainders ought not to join in destroying 
those remainders, which would be acting the reverse of their 
trust. He was however of opinion that the second son, though 
he had survived the eldest, had no right to a bill in his father's 
lifetime; for he neither was, nor possibly ever would be, the 

VOL. IK V 
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12. The dftfeskdaixty Ridiafd Sprigs Bade a noftpige of the 
landft ia qtseaticA for the tent of 1000 jnn, to aecnre lOQOiLy 
and alao confrM>rf a jodgncttt for 1501 Afiterwdsy upoa bis 
marrace, he lettied the wamt laads to the nae of himself for life, 
RxnaiiKkr to trutccs to pcierie contingent remaindera, reraain- 
dev to his v/e for L£t^ tfiindcr to his first and other sqns in 
tail, leisaiDdef to his own right heirs. Theie bang no issue of 
the marm^ ^P^^gS articled to seD the hnds to the plaintiff, 
who broogfat his bll setting oat these fads ; and that the trustees 
refused to join, and the mortgagee threatened to enter ; prayii^ 
a sped&c execmtion of the agreement, and that the trustees might 
join in conveyances. 

Sprigg and his wife, by their answer, set out the settlement, 
that they had been married six years, and bad no issue; con^ 
fessed the contract with the plaintiff, and that they were willing 
to perform it. The tniftces set out the marriage settlement, and 
that they were willing to do what the Court should direct, beii^ 



For the jdaintiff it was insisted that the settlement being only 
of an equity of redemption, the mortgagee was not bound there- 
ijj, but might enttf and foreckwe ; which would bind, thongh 
there should be issue afterwards bom; and the hudband nol 
being aUe to redeem, a sale was absolutely necessary, ofthenriae 
the benefit of redemption would be lost, as well to the hashanri 
and wife, as to the issue, in case there should be any. 

The Master of the Rolls (Sir J. TreTor) decreed the tnataa to 
jiAn, and to be indemnified* the settlement being only of an c^nii^ 
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of redemption ; the wife being in Court, and examined whether 
she freely consented thereto or not. 

13. J. S.y by marriage settlement, was tenant for ninety-nine Frewin v« 
years, if he should so long live, remainder to trustees and their i ^^! Sq'. 3S6. 
heirs during his life, to support contingent remainders ; remainder 

to his first and other sons in tail male ; remainder to trustees for 
five hundred years, in trust to raise portions for daughters, if 
there were no issue male. . J. S. had issue a son, who being of 
age, and about to marry, he and his father brought a bill to have 
the trustees to join in making an estate, in order to suffer a 
common recovery, that he might be enabled to make a settlement 
on his marriage. 

It was urged, that the trustees were only trustees for the son, 
and ought to execute estates as he should direct, be having the 
inheritance in him ; and that the end of the trust was to hinder 
the father firom defeating the son of the estate. 

On the other side it was said that these trustees were not only 
trustees for the eldest son, but were designed as a guard for 
the whole settlement ; that the mother being living, there might 
be other children; and for the trustees to join would be a 
breach of trust. 

There being a daughter in this case. Lord Harcourt directed 
that, upon giving security for the daughter's portion, the trufr- 
tees should join in the recovery. 

14. A person, after marriage, made a voluntary settlement to Baneu v. 
himself for life; remainder to trustees, to support contingent wcul^s!^' 
remainders ; remainder to his first and other sons in tail ; re* 
mainder to himself in fee. He afterwards made a conveyance 

of his estate to other trustees, for payment of his debts* 

The creditors brought their bill ; and inter alia insisted that 
the trustees for preserving contingent remainders should join in 
a sale, to destroy the contingent remainders. 

The cause came on by consent, before Sir Joseph Jekyll, who 
took time to consider of it ; alledging, that though in the case 
of Sir Thomas Tipping, where trustees bad joined in cutting off Ante, 11.9. 
remainders, created by a voluntary settlement, the Court, on a 
bill brought by a remote relation, had refused to punish them» 
as distinguishing between a voluntary settlement and one made 
on a valuable consideration ; yet he had not known a precedent 

u 2 
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where the Coart ever decreed the trustees to join in destrojriog 
the contingent remainders, this being the reverse of the purpose 
for which they were at first instituted. 

pilte'^??" *' ^*' ^P^"* ^^ marriage of the plaintiff, Mr. Winnington, who 
Wmi. 696. was the eldest son of Sir Francis Winnington, the family estate 

was settled upon the plaintiff for ninety-nine years, if he should 
so long live, remainder to trustees during his life, remainder to 
the first and other sons of that marriage in tail male, remainder 
to the first and other sons of any other marriage, remainder 
over. 

Mr. Winnington had, by his lady, who was then dead, one 
son of age, and for whose marriage he was in treaty. The sur* 
Tiving trustee for preserving contingent remainders being dead, 
leaving an infant heir, Mr. W. and his son brought a bill against 
him, praying that he might be directed to join in making a tenant 
to the pradpe^ in order to a common recovery for making a set- 
tlement on the son's marriage* 

On the hearing Lord Parker declared that the trustee bdng 
appointed to preserve contingent remainders, and here being 
a vested remainder in tail, if this were for the good of the family, 
he did not see but such trustee might lawfully join ; and re- 
ferred it to the Master to state whether this was for the good of 
the family. 

The Master reported that the son was in treaty for the mar- 
riage above mentioned ; that it was a beneficial marriage for 
the family ; and that it was necessary a new settlement should 
be made of the estate, which could not be done without a 
recovery. 

Lord Parker said, it might be greatly mischievous to a family 
if sach a trustee should stand out, and not join with the father 
and son in cutting off the old settlement, and making a new 
one. This was plainly for the benefit of the family ; for by the 
intended settlement the son was to be but tenant for life instead 
of tenant in tail, so that it was a means of preserving the estate 
longer in the family. Also the wife of Mr. Winnington the 
father being dead, there was an end of the contingent remainders 
by that marriage ; as to any remainders by another i&rriage, no 
remainder not m esse ought to be so much regarded as the re- 
mainder in tail, which was actually vested in Mr. Winnington 
the son. He therefore directed that the trustee should join with 
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the father and son, in order to make a new settlement ; and that 
the Master should direct a proper conveyance, in which the trua* 
tee should join. 

16. But however the Court of Chancery may judge it proper In other cuei 
to direct trustees to concur in destroying contingent remainders^ iXsed. 
under circumstances like those in the above cases ; yet it has 
repeatedly denied the same interposition in cases where such- 
ingredients were wanting. 

17. By a marriage settlement lands were limited to the hus- Dayiesv.Weld, 
band and wife for life, remainder to trustees to preserve contingent * ^* 
remainders, remainder to their first and other sons in tail male* 

The husband and wife having been married twelve years, and no 
issue, and the husband being in debt, they brought a bill, pray- 
ing that they might be enabled to sell part of the lands for the 
payment of them ; to which the trustee consented, provided he 
might be indemnified. 

Though it was urged that tliere were precedents of like cases, 
yet Lord Keeper North refused to make any such decree ; say- 
ing, he had known people married near twenty years without 
issue, who after had children. 

18. By a settlement on the marriage of the defendant John Townaendv, 
Lawton, senior, lands were limited to his use for ninety-nine wmi?379.^* 
years, if he should so long live, remainder to trustees, of which 

Mr. Montague was the survivor, for the life of John Lawton, 
senior, to preserve contingent remainders, remainder to his wife 
for life, remainder to the first and other sons of the marriage in 
tail male, remainder over. 

The wife was dead ; and the defendants Edward and John 
Lawton, were the only issue of the marriage. John Lawton the 
father having mortgaged the premises to the plaintiff, and Ed« 
ward Lawton the son being come of age, the father and son en- 
tered into articles with the plaintiff, and thereby covenanted 
that they would suffer a recovery, and procure Mr. Montague 
the surviving trustee to join therein. But Mr. Montague re- 
fusing, the plaintiff brought his bill to compel a specific perform- 
ance of the covenant, and that Mr. Montague might join in suf- 
fering the recovery* 

Lord King asked if the younger brother would consent that 
the trustees should join. Being told that he refused, he said he 
would not decree the trustee to join ; for that he would not take 
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awmj any Bum's riglrt. It ww iwirtfii dist the aune was done 
kmt^uXh. in the case of Wiimiagtoii v. Foley, to wkidi he said he would 

also do so, were the like case to eooK befiire him : in that case 
the tnistee was decreed to join, in order to piisu r c the estate in 
the family ; bat in the principal case they wooU hate the same 
done with a view only to afien. The bill wan disanssed. 
^'^T w!!' 1^- A bin was brongfat to oooq»d Unuttui to join in a sale, 

1 Atk. 61X which would destroy the contingent tc m ain ders in a settlement, 

the limitatioiis of which were to the hosband for ninety-nine 
years, if he so long lived, remainder to the wife for her fife, re* 
mainder to tmstees to pres^ve oontingent renHdndera, remainder 
to the heirs begotten on the body of the wife, remainder to the 
heirs of the hnsband. And the first dedaration ander it was, 
that it was the intention of the settkamnt to make a ptovisioti 
for the children of the marriage. 

Lord Hardwicke said, there were many eases in whidi the 
Coort woald compel tmstees to join in such a conveyance as 
would destroy contingent remainders : but then it must be in 
some measure to answer the uses originally intended by the set- 
tlement ; and had been usually done in the case of old settle- 
ktik^, s. 1&. mentB only, as in Winnington e. Foley. But be believed there 

was no instance where tbey bad compelled such trustees to join 
with a father, termor for ninety-nine years, and his sod, to sell 
the estate. 
Y!^"!^'^,^:, ^* Sur John Hoskins devised his real estate to his eldest son 

HoduBs, MSS. 

B«p. 3 Atk.22. Bennett Hoskins for ninetyniiDe years, if he should so long live, 

remainder to trustees during the life of Bennett, to preserve con- 
tingent remainders, remainder to the first and other sons of Ben- 
nett in tail male, remainder to the testator's second son Hungei^ 
ford Hoskins for ninety-nine years, if he should so long live, re- 
mainder to trustees during the life of Hungerford, to preserve 
contingent remainders, remainder to his first and other sons in 
tail male, with like remainders to his younger sons, remainder to 
his own right heirs ; and the testator empowered his sons to re- 
Toke the uses limited by his will, and to appoint new uses, 
provided they limited the same to their sons for ninety-nine 
years, and in strict settlement; with several other powers and 
directions for the effectuating his intention of preserving the 
estate in his family. 

^. Bennett Hoskins died without issue; the defendant Sir Hon- 
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gerford Hoskitiih coming into podsei^on of the estate, had issue 
an only son Chandos Hoskins, who had attained his age of 21 ; 
and boTtowed several sums of money from the plaintiffs^ for 
which he and his son became bound. Soon after the son's 
being thus bound for his father, articles were entered into be- 
tween Sir Hungerford and Chandos Hoskins on the one part, 
and the plaintiffs on the other, whereby, after reciting the debts, 
and that Chandos was bound for the payment of them, as surety 
for his father, Sir Hungerford and Chandos covenanted with the 
plaintiffs to convey the estate in question to them and their 
heirs, npon trust to sell the same, and apply the money to the 
payment of their debts, and to pay the surplus thereof to Sir 
Hungerford. 

The bill was brought against Sir Hungerford and Chandos for 
a specific performance of the articles, and likewise against the 
heir of the surviving trustee for preserving contingent remain* 
ders ; that he should join in a conveyance for making a tenant to 
the pracipe, in order to the suffering a recovery ; and also to have 
the power of revocation declared void as to all the remainder-^men 
under the will of Sir John Hoskins. 

Lord Hardwicke. — '' Had this case depended upon the power 
of revocation, I should not have determined it without the as- 
sistance of the Judges ; but the previous point is, whether the 
Court will compel the trustees to join in enabling the father and 
son to suffer a recovery. Indeed thus much use may be made of 
the power of revocation, that it plainly shews Sir John Hoskins 
intended to make as strict a settlement as he could, and to pre- 
serve the estate in his name and blood as long as he was able ; 
and where clauses of this nature, tending to perpetuities, hav6 
been inserted in deeds or wills, it has been a prevailing motive 
with the Court to supply defects in other parts of the deeds or 
wills ; and to make as strict a settlement as possible ; as was 
done by Lord Cowper in Stamford and Sir J.Hobart's case Upon 3Bro.Pari.Ca« 
Serjeant Maynard's will, where trustees to preserve contingent 
remainders were inserted by the Court. 

'' It has been admitted in the present case, that there is no 
precedent for such a decree as is prayed by the bill ; and I do not 
think the present case such as will warrant me in making one. 
Trustees of this kind have often been called honorary trustees, 
L e. that such a trust is reposed in them as they may exercise 
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at discretion; and that, therefore, the Coart ought not to consider 

them as gnilty of a breach of trust for soch exercise of their dis* 

Ante, a. 7. cretion. But since the case of Mansell v. Manseli, where it was 

determined to be a breach of trust, and to affect a purchaser with 
notice, that notion has been laid aside. I will not say that the 
Court would decree the trustees joining in such a case as the pre* 
sent to make a tenant to the precipe, a breach of tmst in them ; 
that beine^ a quite different question. 

** It has been said that this kind of settlement, where the 
father is made but tenant for years, is very inconvenient, and 
tends to perpetuities : but I do not know that this doctrine has 
been ever laid down by the Court. To some public purposes these 
settlements may be inconvenient ; however, they were formerly 
very common, and no objection made to the propriety of them. 
Now what was the reason of snch a limitation ? Most certainly 
to preserve the estate longer from alienation than if the father was 
made tenant for life ; because in this last case the father and 
son might pass by the trustees, and suffer a recovery without 
them : and therefore the estate was limited for years, to prevent 
that consequence ; and also for that the son being greatly under 
the father's power for his maintenance, the father might distress 
and force him to join in seUing the estate, where the freehold ia 
in the father ; whereas by vesting the freehold in trustees, that 
consequence is likewise avoided. Now the occasion for suffering 
a recovery in the present case is considerable. — It is not for 
the making any marriage settlement, nor upon account of any 
particular misfortune in the family, nor for payment of the son's 
debts, but for payment of the father's : the son being only a 
surety for the father, and entering into bond but just before the 
making of the articles ; and it is very probable the estate was 
settled in this mann^ by Sir John Hoskins to guard against 
the very event of the son's being drawn into a sale of the estate 
for payment of the father's debts. It has been said that the 
son, as tenant in tail, is owner of the estate, and that it is not 
necessary to make the subsequent remainder-man party to bills 
relating to his estate. But where a man is only tenant in tail 
in remainder, and has not the freehold in him, I do not think 
he is to be considered as owner ; and in all cases the owner of 
the freehold must be before the Court 
"The precedents of decreeing trustees to join in suffering 
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recoveries are not many, and have not gone so far as the 
present case. In that of Mr. Winnington^ the end was the Ante,!. 15. 
making a marriage settlement, which was carrying on the 
donor's intention, and not to put the estate out of the family. 
It was objected^ that the trustees joining with the father would 
be no breach of trust in them, and that the Court would not 
decree them to make satisfaction, nor affect a purchaser with 
the trust ; and that therefore what is prayed by the plaintiff's 
bill should be decreed : but there is a medium between the 
two propositions, for the Court will not always decree a roan 
to do what would not possibly be a breach of trust in him if be 
did it. The reasons and motives of a trustee's joining would 
be considered in determining whether he was or was not guilty 
of a breach of trust. But as the trust in question was most 
probably created to prevent the father and son from selling or 
disposing of the estate, as soon as he came of age, the decree- 
ing the trustees to join in suffering a recovery would be decree- 
ing them to act directly contrary to their trust" The bill was 
dismissed. 

21. Francis Barnard devised freehold and copyhold estates Barnard ». 
to T. C. Barnard for ninety-nine years, if he should so long 774.2P.Wms. 
live, remainder to the defendant Large during the life of T. C. 
Barnard, in trust to preserve contingent remainders, remainder 
to the first and other sons of T. C. Barnard in tail male, re- 
mainder to J. Wall in fee. T. C. Barnard had issue only one 
son, who attained twenty-one years, the father and son filed a 
bill against Large the trustee, and Wall the remainder-man, 
stating that they were desirous of suffering a recovery, and of 
limiting the estate so as to preserve the contingent remainders 
to the second and other sons of T. C. Barnard ; and praying that 
Large the trustee might be decreed to join in making a tenant to 
the pracipe for jthat purpose ; submitting to declare the uses of 
the recovery to the second and other sons of T. C. Barnard, by 
way of contingent remainders, as limited by the will ; and to 
limit an estate to a trustee, for the purpose of supporting and 
preserving, those contingent remainders. 

Sir T. Sewell, M. R., observed, that with respect to remain- 
ders to remote relations in settlements, where the persons to 
whom they were limited were not the immediate objects of the 
parties, or where they stand in opposition to the first tenant in 
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toil; doiring » reaaonaMe beogfit, fWMJrtf t with the iatcptiops 
of tbe creator of the linitatioai, their ptHmrioiis had not been 
much eooaidered ; bat io the pieseot caae all took aa voloDteeiay 
and were all equally to be attended to. He then eooaidered the 
•eferal oaaae OQ this anbjeet, and said that, fioa a leriew of 
them all, it teemed that when the eUeat son, tenant in tail^ is of 
age, and aboat to marry, and theteby oontinne, instead of de^ 
stroyiog tbe purpoaet of the settlement, and in aooie cases where 
there bat been particolar distress, onder particolar cir cumbto iH 
ces, which ought to have induced the trustee to join* the Court 
had interfered ; otherwise not That in the principal dtse he 
waft ddled upon to disturb the testatM^'s disposition, merdy for 
the take of disturbing it ; for which he saw no reasCMi ; and dis* 
missed the bill with costs* 

22. It is observable that in the two last cited cases, a dis- 
tinction was made between puoishiug trustees for joining to 
destroy contingent remainders, and compelling them to join. 
This distinction seems to flow from the supposing any discretion 
at all in the trustees ; because there may be^ circumstauces suf-* 
ficient to justify, though short of an obligatory call for such an 
Cmu lUn* sxercise of their discretion. And Mr. Fe&me has observed, that 

493* 

however this may be, it seemed the safest way for trustees not 

to act, except in the clearest cases, without the direction of the 

Court of Chancery ; and recommends to their discretion the 

3 p. Wmt.684. words of Lord Harcourt in Pye v. Gorge, ''That it would be a 

dangerous experiment for trustees in any case to destroy re- 
mainders, which they were appointed by the settlement to pre- 
serve." 

93. In ths following modem case it was held that trustees, 

to preserve contingent remainders, joining in a recovery, was 

not a breach of trust. 

wdt^' ^* ^P^^ ^ '^^^ '^' ^^ specific performance of a contract for 

16 Vm.283. |)ie sale of an estate, an objection was taken to the Master^s 

Report approving of the title. 

The abstract stated indentures of lease and rd^sse in 1693, 
previous to the marriage of William Levinas and Anne Buck, by 
which Sir Creswell Levins, and William Levins, his son and 
heir apparent, conveyed to trustees and their heirs, to the use of 
William Levins for ninety-nine years, if he so long lived, with 
remainder to trustees and their heirs, for the life of William 
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Levinzy in trust to preserve contingent remainders ; remainder 
to the first and other sons of the marriage in tail male ; remain- 
der, in case Wiiliam Levinz should die without leaving any 
issue male then bom and alive^ and leaving his wife with child, 
to such after-born child or children, if a son or sons ; remainder 
to William Levinz, brother of Sir Creswell Leyinz> for one hun- 
dred and twenty years, if he should so long live ; remainder to 
trustees to preserve contingent remainders ; remainder to his 
first and other sons in tail male ; remainder to Sir Creswell in 
fee. The issue of the marriage was one son, William Levinz, 
who attained the age of twenty-one in 1 734, and three daugh- 
ters, one of whotiQ died unmarried. 

The abstract further stated that, by indentures of bargain and 
sale in 1734, William Levinz and his son, and the heir of the 
surviving trustee for preserving contingent remainders, conveyed 
to a tenant to the precede, for the purpose of suffering a recovery, 
to enure to the use of William Levinz the father for life, re- 
mainder to the son in tail general, remainder to the right heirs 
of the father; with power to the father and son jointly, or to 
the survivor, to revoke the uses, and to sell or declare new uses* 

The plaintiff was seised in fee under conveyances and devises 
derived from this title. The objection was, that the heir at law 
of the surviving ti-ustee for preserving contingent remainders in 
the settlement of 1693 had been guilty of a breach of trust in 
joining with William Levinz the father and his son, in the deed 
of 1734, for making a tenant to the prttcipe, for suffering a re- 
covery of the estate, and thereby destroying the remainders, un- 
less the plaintiff could shew that William Levinz the younger 
was dead without issue; and also that there was a failure of 
issue male of William Levinz, the nephew of Sir Creswell ; and 
also that Sir Creswell did not by his will dispose of the reversion 
in fee. 

Lord Eldon said, it was agreed on all sides that a good legal 
title to the estate could be made. The question was, whether 
under the circumstances that title, good at law, would also be a 
good equitable title ; or, putting it in another shape, whether 
there was in the year 1734 such a breach of trust committed, in 
the execution of the conveyance of that date, that supposing any 
person descended from the son of William Levinz, that person 
could now^ allowing for all incapacities of infancy or otherwise. 
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claim under the instrument executed in the preceding century ; 
and insist in this Court that there was that sort of breach of 
trust upon which be could say that the equitable estate belonged 
to him, however good the legal title might be in the vendor. 
Without going into all the particulars that might constitute the 
equitable title, he would, for the purpose of this question, sup- 
pose that a person did exist who might raise the question, not- 
withstanding the lapse of time. 

After stating the several cases on this point, his Lordship 
said, the difficulty turned upon this, whether it could be repre- 
sented as the object of a suit in equity to compel trustees to do 
that which they ought not to do without a suit; and his notion 
was that the act which they were decreed to do should be such 
as they ought to do* On what other principle could a suit be 
entertained? The proposition which appeared in treatises an 
this subject, most justly regarded with reverence, that trustees 
were never to join without the direction of the Court, was the 
result of great caution ; but amounted to this, that the Judges of 
the Court of Chancery were the trustees to preserve all the con- 
tingent remainders in the country, and no one could say what 
was to be done till a decree had been obtained. If the Court 
meant to say, trustees to preserve contingent remainders should 
never join without a previous direction, that proposition ought 
to be firmly and boldly stated ; otherwise trustees were left ex- 
posed to all the vexation to which the demands of families would 
make them liable, and to the difficulty of determining whether a 
court of equity would direct them to join, or would interpose 
more or less to defeat the act, and make them responsible. 
That was a situation in which trustees ought not to be placed ; 
and upon such terras no person would be very ready to lend 
himself to the most laudable purposes of family settlement, 
without a previous direction. The principle, therefore, could 
not be, that the absence of that sanction made the act a breach 
of trust. 

With regard to the questions in this case, whether the Court 
ought to have declared the act of these trustees a breach of trust 
in 1734 ; and whether, supposing there were any issue of Wil- 
liam Levinz, the nephew, existing, they could complain of the 
breach of trust committed at that time ; he could find no decree 
that considered the act of the trustees joining for such a purpose 
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H breach of trust. They in 1734 joined the father and son^ to 
limit the estate to the father for life^ instead of ninety-nine 
years, with remainder to the son in tail general, instead of tail 
male, without any remainder to the subsequent issue of that 
marriage, celebrated in 1693; and the existence of future issue, 
therefore, not very probable ; and also, without any remainder to 
the possible issue of any other marriage, the ultimate remainder 
was at once limited to the father in fee, with a power of revoca- 
tion, and the subsequent variations of that, at a period when 
undoubtedly a valid recovery might have been suffered without 
the trustees, viz. after the death of the father ; the immediate 
purpose being to limit part of the estate in possession to the 
son, having attained the age of twenty-one, not appearing to 
have any other maintenance, and giving, as Lord Harcourt had 
done in a much stronger case, to the sister maintenance, and a Frewin v. 
portion on marriage ; the subsequent object being to raise money. Ante, s. 13. 
not for the father's debts, but the son's ; and the subsequent 
limitations all extending the estate to the sons ofthatson, if 
any. 

Under these circumstances he could not conceive that any 
complaint at that time could bring before him a case, upon 
which, collecting the purpose from the use actually made of the 
recovery in 1734, he should, by the application of the doctrines 
laid down, so little to be reconciled, be driven to the conclusion 
that this was a case in which he was called upon to decree a 
breach of trust, but involving a very different consideration, 
whether the trustee was to be made responsible, or that it was 
by any means probable that this could, against a purchaser, be 
declared a breach of trust, on the ground of notice. His opinion Biacoe v. 
was, that he could not hold that doctrine ; and he should say, £*b*^J5^ ^*'' 
with Sir Thomas Sewell, Let the law take place. 

25. Trustees to preserve contingent remainders are not only Bound to pro- 
bound to preserve all the limitations created by the settlendent; tTmber.&c 
but also to protect the inheritance, and to keep it as entire as See2SwantL 
possible. Now as the inheritance consists of land, timber, ^^»^^^^^ 
mines, 8ic. all these are under the protection of the trustees ; and 
in the execution of this trust they are entitled to every assistance 
which a court of equity can afford them. And where there is a 
limitation to trustees to preserve contingent remainders, the 
Court of Chancery will not permit a tenant for ninety-nine years, 
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if he ftball so long lire, to joia with the person entitled to tiwi 
inheritance for the time being, to cat down timb^. 

This doctrine was laid down by Lord Hardwicke, in a case 
lately published from bis own manuscripts ; and which contains 
so much learning, that it shall be transcribed entire ; as it would 
be impossible to abridge it without omitting some material ob- 
servations. 
Gau^o. Sir J. 26. Richard Bovey Garth, being tenant for ninety-nine years, 
DkkttDi 183. if be should so long live, without impeachment of waste, ydun* 

tary waste excepted, with remainder to trustees during his life 
to preserve contingent remainders, remainder to his first and 
other sons in tail male, with the ultimate remainder to Sir John 
Hind Cotton in fee ; and, having no children, he entered into an 
agreement with Sir John Hind Cotton for cutting down part of 
the timber then standing on the estate, the money to arise from 
such timber to be divided between Bovey and Sir J. H. Cotton. 
A quantity of timber was felled in consequence of this agree- 
ment, and Sir J. H. Cotton received a part of the money. 

Some years after Bovey had a son, who, after the death of his 
father, suffered a recovery ; and filed his bill against [the repre- 
sentatives of] Sir J. H. Cotton, praying a satisfaction for so much 
as he had received of the money which arose from the sale of the 
timber. 

Lord Hardwioke. — Upon this case the general question is, 
whether the plaintiff is entitled to satisfaction for so much as 
Sir J. H. Cotton received out of the inheritance by the fall and 
sale of timber, before the plaintiff came in esse, and, conse- 
quently, before he bad any estate in him in the land, and whilst 
the remainder, which vested in htm afterwards, rested in mere 
contingency or possibility. 

This bad been admitted at the bar to be entirely a new ques- 
tion, upon which there was no precedent, and which had never 
been brought into judgment before : that the plaintiff could 
have no remedy at law, either in his own name, or in the names 
of the trustees, to preserve contingent remainders ; but that the 
only possible remedy was in a court of equity. This made it ne- 
cessary for the Court to proceed with great deliberation before a 
decision was made, which would be the first precedent, after the 
invention of trustees to preserve contingent remainders. 

In order to determine whether the plaintiff was entitled to re- 
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lief| it would be necessary to t^e several matters into conside- 
ration ; to lay down some that w^re plain, and to clear and 
establish others that appeared more doubtful. 

Firsts That the stripping this estate of the timber was a wrong- 
ful act was clear from the nature of the limitations. The plain* 
tiff's father was only tenant for years, punishable for wilful 
waste ; and had no present right to, or interest in the timber^ 
other than the mast and shade, and necessary bcHes. The de- 
fendant's father had no present right to out it down, but in his 
turn according tq the order of limitation. It was true, the in-' 
beritance was vested in him, subject to open and let in the cou* 
tingeQt reminder, when a son should come in €9se; and, in that 
quality, the timber part of the inheritance was vested in him ; 
but he had no presept right to take and use it. The trustees^ 
who were seised of the freehold, might have restrained him by 
injuvK^tion; and the plaintiff's father might have brought an 
action of trespass against him for bis entry and tortious act. 
Further, it was the duty of the plaintiff's father so to have done, 
not only in respect of the trespass upon himself, which he might 
have waived* but in respect of the privity which was in ex- 
pectancy between the tenant for years and the contingent remab<* 
der^own, when he should come mease; for between the tenant 
for years and the lessor, or the remainder-man of the inheritance^ 
there was a privity : and before the statute of quim emptores ter^ 
rarum, a tenure axose ; and this mad^ a tenant for years a kind 
of fiduciary for the lessor, or the remainder-man, who stood in 
his place. As this act was wrongful, both in the plaintiff's 
father and Sir J. H. Cotton, so this wrong was committed col- 
lusively between them ; and it was plain and self-evident that 
this wrongful collusive transaction had turned to the loss and 
damage of the plaintiff. 

The next enquiry wa^, whether the plaintiff was entitled to 
any remedy in Chancery upon the principles of equity. At law 
it was admitted he could have none. And it must be admitted 
further, that if the limitation to trustees to preserve contingent 
remainders had been out of the case, he would have had none in 
equity. Indeed, as the plaintiff's father was only tenant for 
years, if there had not been such a limitation to the trustees, aU 
the contingent remainders would have been void, for want of an 
estate of freehold to support them ; and Sir J, H. Cotton would 
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have bad the immediate freehold, as wdl as the inhentance in 
him, which would have given him a clear right. Bat if the 
plaintiff's father had been tenant for life, and there had been 00 
such limitation to the trustees, the plaintiff would even then have 
been entitled to no remedy, because his whole use in the land, 
whilst it remained in contingency, would have been in the power 
of the tenant for life to bar, by fine, feoffment, or surrmder to the 
remainderman vested : and there could have been no pretence 
for this Court to interpose, to preserve or restore to him part of 
that inheritance, the whole of which was in the power of the 
tenant for life ; therefore the stress and foundation of the plain- 
tiff's equity depends entirely upon the estate limited to the tnia« 
tees to preserve contingent uses, and the consequences firooi 
thence. And in order to determine concerning the force and 
operation of this, in the present case, I will consider, 

1st, What is the intention and use of creating limitations to 
trustees for preserving contingent remainders. 

2dly, What estate such trustees take in point of law, and what 
actions they may maintain at common law. 

3dly, What is the nature and extent of this trust in equity, 
and what remedy they may pursue in this Court. 

4thly, How far, and in what cases, such trustees may be 
charged in equity for a breach of trust, or any other person be 
affected by their acts, or laches, in breach of their trust 

1st, The intention of limitations to trustees to preserve con- 
tingent uses took its rise from the determination of two great 
cases, reported by Lord Coke in his first volume ; Chudldgh's 
case, Hil. 31 Eliz., and Archer's case, Mich. 39 Eliz. ; though it 
was several years after those resolutions before that light was 
struck out ; and it was not brought into practice amongst con- 
veyancers till the time of the usurpation, when, probably, the 
providing against forfeitures, for what was then called treason 
and delinquency, was an additional motive to it. 

Let us see, then, what were the chasms and defects which 
wanted to be filled up and remedied in consequence of those two 
judgments. 

The grand dispute in Chudleigh's case was concerning the 
power of feoffees to uses, created since the statute of 27 Hen. 8. 
c. 10., to destroy contingent uses, by fine or feoffment, before the 
contingent use came into being. 
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In order to determine this, the Judges entered into yery refined 
and speculative reasonings, some of which (I speak it with re- 
reverence) are not very easy to comprehend. 

Tbey all agreed, that where there is a conveyance to uses, to 
the use of the father for life, remainder to his first aqd every 
other son in tail, with remainders over ; in all those cases no es- 
tate at all is left in the feofiees, but the whole estate is devested 
and drawn out of them by the statute of Uses. 

But then came the question respecting the contingent uses to 
the sons not m eue. On the one side, though they admitted 
there was no estate left in the feoffees, yet they said there was 
a sdntiHajuris, a power of entry to preserve the contingent uses, 
if, by reason of disseisin, or disturbance of the estate, there 
should be occasion ; for, say they, no use can be executed by 
the statute, unless there be a person seised to the use, and also a 
cesitdque use. And if any disseisin or disturbance of the estate 
should happen, the right to the use cannot be executed within 
the statute; therefore, lest these contingent uses should be 
destroyed, and not executed, there must, by construction of 
the statute, be such a power of entry left in the feoffees and 
their heirs. 

This was the opinion of the greatest part of the Judges, 

Others of the Judges were of opinion, that there was not only Ante, c 6. s. 49. 
no estate left in the feoffees, but no power or right to enter, nor 
any thing to do with the land, but that they were at first only 
conduit pipes ; and the estate that was in them, was, by the 
statute, wholly transferred to serve the uses which vfere in esse, 
with a pregnancy and prospect to the contingent remainders, if 
they should arise in due time. 

It must be observed that one thing which weighed much with 
the majority of the Judges to be of opinion for leaving a right of 
entry in the feoffees to preserve the contingent uses, was, their 
fear of perpetuities, and of having contingent estates by way of 
use in persons not in esse, if tbey should not be deetroyable by 
the feoffees ; for this doctrine, as it left it in the power of the 
feofiees to preserve the contingent uses, so it put it into their 
power to destroy them, if they pleased. 

The reason of wl\ich was that, at that time, the law was not 
settled that the destructbn of the particular eslate l^ the feoff- 
ment, or eooveyance of the cesiuique ut£ for life, befiwrt the eon* 

VOL. 11. X 
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tingent remainders became vested, was a destruction of the 
contingent remainders : but afterwards came Archer's case, in 
which case this point was solemnly settled , and they were re- 
lieved from their apprehensions ; for though Archer's case is 
placed in the reports before Chudleigh's case, it was not deter* 
mined until some years afterwards. 

The clearest summary of the reasoning in those cases is stated 
by Mr. Pollexfen, in his argument of the case of Hales against 
Risley, in Pollexfen, 385 ; from whence I have taken it. 

From this deduction, you will see what were the chasms and 
defects to be supplied. 

Here was, then, understood to be a power in the general feof- 
fees to uses, either to preserve or destroy those uses, ad libitum ; 
and here was a power in the cestuique use for life to destroy 
them. 

How were those defects to be supplied and filled up ? By 
vesting a limitation in certain trustees eo nomine, upon an ex- 
press trust to support them. But how to support them ? By 
preserving the whole inheritance to come entire to the cestuique 
use in contingency, in like manner as trustees to uses ought to 
do before the statute of Uses, when they were but trusts to 
be executed in this Court. And, as things then stood, sach 
trustees, having the whole legal estate, might and ought to pre- 
serve the entire inheritance, whether consisting of the lands, 
mines, or timber, for the benefit of all the cestuique trusts in re- 
mainder, either vested or contingent. 

Secondly, Consider, in the next place, that such trustees take 
in point of law, and what actions they may maintain at com- 
mon law. 

It hath formerly been attempted to be brought in question, 
whether, upon such a limitation to trustees, after a prior limita- 
tion for life, they took any estate at all in the land, or only a 
right of entry on the forfeiture, or surrender of the first tenant 
for Hfe, by reason that the limitation being only during his life, 
could not commence or take effect after his death. 

But this was soon settled on the authority of Cholmondeley's 
case, 2 Coke, 5 a. where it is held, that if there is a lease to A. 
for life, remainder to another during the life of A., this is a good 
remainder ; for, by possibility, the remainder may take effect in 
case a tenant for life makes a feoffment in fee, or commits any 
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other forfeiture ; and so in the Book 41 E. 3. Fitzh. Title Waste, 
83. ; and this is followed by the late case of Duncomb against 
Duncomby Hil. 7 W. 3. C.B. 3 Lev. 437., which was one of the 
first cases wherein the operation of such limitation to trustees to 
preserve contingent uses came into question. 

If this be so, upon such a limitation, after a prior estate for 
life, it holds much more strongly when limited after a prior 
estate for years only, determinable on the life of the first tenant ; 
because, in the last case, it comes the first estate of freehold to 
the trustees, as was rightly reasoned by Lord Chief Justice Lee, 
in the case of Smith d. Dormer v. Parkhurst. Ante, ch. l. 

It is plain, therefore, that these trustees had the immediate 
freehold in them, an estate ptr autre vie ; and at law they alone 
could maintain or defend any action concerning the freehold. 

If a disseisin was committed, they must bring the assize, and 
they must defend in all precipes: for the possession of the 
tenant for years was, in law, their possession. For this reason 
they had in law an interest in the timber ; not indeed to cut 
down or destroy, but in respect of the enjoyment by their tenant 
for years, and of the expectancy of its coming into their actual 
possession by the determination of his estate, as part of their 
freehold. 

Notwithstanding all this, it is certain that they could maintain 
no action of waste : the reason of which is, that the common law 
gave the prohibition of waste only to an owner of the inheritance; 
and the statute of Gloucester gave the writ of waste to the same 
persons. But in this respect such trustees are in no other condi- 
tion than all other remainder-men for life. 

Thirdly, Consider, in the next place, what is the nature and 
extent of their trust in equity, and what remedies they may pur- 
sue in this Court. 

And I hold it to be agreeable to natural justice, and in support 
of right, to construe their trust in the most Uberal manner. In 
the case of Mansell against Mansell, which must be more parti- 
cularly mentioned by and by, it was expressly laid down by Lord 
Raymond, as I took it from his own mouth — *' It is only positive 
law that .tenant for life may destroy contingent remainders, and 
therefore it was a very considerable invention to create these 
trusts to preserve them ; they are the creature of the Court, and 
properly under its direction and control." 

x 2 
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Tbe fint tnisl is declared to preserve the oootiiigent estates 
thereiiiafWr limited. How to preserve them? To preserve the 
inberitaiioe as entire as possible, to go according to the saceessioD 
established by the testator ; which inheritaDoe consists of the 
land, timber, and mines, and cannot be preserved entire without 
preserving all three* In many estates the timber is the most 
valuable part ; in more, the mines ; and the destruction of one, or 
the exhausting of the other, might take away or be an alienatioD 
of the best part of the inheritance. 

But it hath been objected that this relates only to the preser- 
vation of the legal estate of the use, and not to the timber or 
mines, because the estate of the trustees cannot support any 
action of waste. 

This might, in many instances, be to p re s erve the shell, without 
the kernel ; and brings it to the question, what remedies they 
may, in virtue of this trust, pursue in the Court 

These trusts are equally declared, to make entries and bring 
actions, as the ease shall require. Here it is expressly to do all 
and every such lawful act and acts, by entry or otherwise, as 
shall be requisite for that purpose and end. 

But whether the expression be the one or the other, it comes 
to the same thing, and comprehends all remedies both in law 
and equity. For tbe course of equity is a part of the constitu- 
tion of the law and judicial proceedii^ in this kingdom. 

Therefore, if after a forfeiture committed, and an entry made 
for that forfeiture, such trustees wanted any assistance of a court 
of equity in support of their trust, and not to break in upon the 
right of the tenant for life, to receive the rents and profits, they 
might undoubtedly, by force of this trust, have their remedy 
here. 

As they may do this, I am clearly of opinion that ^y may 
bring a bill for an injunction to stay waste, although no prece- 
dent in point is produced for it. 

In the present case, they were remainder-men pur auirc vie^ 
and immediate owners of the freeh<dd in law. In the caae of 
Dayrell against Champneys, 1 Ab. of Cases in Equity, 400, a 
remaindei^man for life was admitted to maintain such a bilU 
without making the owner of the inheritance a party ; and 
although it was observed upon that ease by Mr. Clark, that it 
appears by the state of it in the book, that the plaintiff had the 
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first remainder in tail vested, yet that doth not appear by the 
recitals of this decretal order ; and if it had, the objection could 
not bare been made. 

If the trustees could do this as remainder-men of the legal 
estate pur autre vie; surely their trust, which affects their 
conscience, and, according to Lord Raymond's opinion, makes 
them creatures of this court, would not make their case the 
weaker here. 

But the bodis go further, and say, a bill may be brought for 
an injunction to stay waste, on behalf of an infant en ventre sa 
^nere. And so is Musgrave against Parry, 2 Vem. 710. which 
is liable to much more difficulty ; for that must be as amicus 
curia, on the unbem child's behalf. 

I therefore hold most clearly that the trustees might have 
brought such a bill, and obtained an injunction to stay this 
waste, both against the plaintiff's father, and the late Sir John 
Hind Cotton. 

Purrae this then into its necessary consequences. 

Suppose, after such an injunction granted, the timber had 
been felled. This had been a contempt of the Court, cmd the 
contemner must have stood committed. 

Then arises the question which Mr. Solicitor General (a) 
very properly put in his argument : — On what terms should 
they be discharged ? This Court could not have fined them ; 
therrfore, certainly, only on the terms of making satisfaction. 
That satisfaction could not have been by setting up the trees 
again, nnd therefore it must have been by paying the value. 
Who must have had that value ? Not the tenant for years, for 
he had no pretence to it ; nor the remote remainder-man in fee, 
for he had no right to take it : and this would have been to 
reward them both for their contempt and collusion. The con- 
sequence is, it must have been laid up and secured to attend 
the contingent uses ; without this, justice could not have been 
4one« 

Fourthly, It comes next to be considered, how Amt and in 
what cases such trustees may be charged in equity with a 
breach of trust; or any other person may be affected by their 
act, or laches, in breach of trust. 

(«) Afterwards Lord Manifiild, C. J. 



312 liUe XVh n^maimkr. CA. Vlt. s. 2&. 

in tbii toanttef, and ^¥t ttMtees to preflenre 4cotttiilgHit re- 
mainders bad joined in tn alienittion with nodoe ! afterw^nk, 
such a puiehaser, with AotJee, opetn the mittes, and exhattsto 
them^ putting a great sum of money itito his pobket : then a wa 
is born, who is tenant in tail : the tenant fbr Kfe dies, and the 
son brings in a bill for a reconveyance. If, according to the 
authority of Mansell against Manaell, the Court had decreed a 
reconyeyanee,^— wt)ald the jtistiee have been complete, wfthont 
decreeing satisfaction for so much of the inheritance aswns 
carried off, by exhausting the mines ? Clearly not. It woald 
be a necessary ntiavoidable consequence of equity that satisfii6- 
tion must be made to the owner of the inheritance. And yet 
this is liable to the same objecticmB as have been made in the 
present case at the bar. It was done at a time when the con* 
tingent remainder-man had neither jus in re, nor jus ad rem, 
before he was in rerum tiahiri ; and no wrong can be done tb a 
person non-existent. But these are colourable objecticiia 
only : for, if equity ought to wait, and expect the vesting of the 
estate for his benefit, and restofre him that estate, it ought to 
do it completely. 

I have chosen to go tfirough the general reasoning (which 
hath, upon the maturest consideration, convmced me, that the 
plaintiff ought to be reKeted in this Court), before I state the 
objections made on the part of the defendant ; Ae rather, be* 
cause the clearest answer to these objections will arise from the 
right application of that reasoning. 

First objection. — 'lliat the interposition and allowance of 
trustees to preserve contingent remainders was not intended, nor 
has been suffered, to alter the legal rights of the tenants for life ; 
and the first remainderman of the inheritance vested, eithcrr in 
respect of the timber, or other property of, or powers over, ^e 
estate. 

Answer. — ^This objection assumes too much ; for I have al- 
ready proved, and it is demonstrable, that the very intention of 
interposing this new--invented limitation was to alter and abridge 
the legal rights, both of the tenant for life and the first remain* 
derHuan vested ; to abridge the legal right of the former, to 
defeat and destroy the contingent use of the inheritance, whikt 
it remains contingent and eventual ; to abridge the legal right of 
the latter, to destroy it, by accepting a surrender of the estate 
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for IMe ; ail which are at ttioch legal j^owera as the cutting down 
of timber, or the opening or digging of mines. 

I admit the instance which was put, that if (whefe there is Tit 3. c. 2. 
tenant for life, or for years, subject to waste) timber is blown 
down by aoeident, or out down by the tort of «i stranger, or ^ef 
the lenant for life etone, the owner of the first remainder of in- 
heritance Tested, shall have the benefit of it. So was the CAse 
of the timber Mown down on the late Dake of Newcastle's 
estate, and the case of Whitfield agamst Bewit, 3 P. Wms. 240. 
but the ascertaining of the ground of these resolotions is siiffi* 
cient to distinguish them from the present case. 

The common law doth not, nor can, consider contingent uses 
as hating existence till they happen ; therefore, according to Lewis 
Bowles's case, 11 Co. 79. and tJdafi against Udall, Alleyn81. 
an estate in contingency is as no estate, till the contingency 
haippens. And when the trees are severed^ the property must 
Test inmiediately in soaiebody, and that can only he in the first 
reidaiader-flsan of inheritance vested ; and, on the foandation of 
that property, he may maintain trover for them. 

This is his right at law; and there is, in the cases put of trees 
fallen by accident, or merely by Ae wrongful act of a stranger, or 
of the tenant for life, no ground ef equity to take it fix>m himu 

But here cooks ia the fovoe and operation of the oellasion in 
this case. This destruction beiae made by conlrira»ee and 
collusion with the remainder-man, and affecting b» conscience, 
obliges this Oourt to pmaue its known maxims, in laying hold 
of it, either by restmining the act before it be completed, or de- 
creeing satisfaction for it afterwards. For in all cases where a 
legal right is acquired or exercised by fraud or colli]8ioo,>contrary 
to oonscience, it is the office of this Court to enjoin it, or decree 
a compensation. 

Second objectiou. — ^That the relief sought by the bill is con- 
trary to all the rules of law, which allows no remedy for waste to 
any person, who hath not an immediate reversion or remainder of 
inheritance vested at the time of the waste committed. 

Answer. — ^This is true in general, though it admits of some 
exceptions, even at common law. But if it were true at common 
law, in the latitude with which it was laid down, it would not 
govern this case, which depends upon principles of equity, arising 
from the collusion and covin between the tenant for years and 
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the remote remainder-maD ; which is an established groand of 
relief in this Court, even beyond, and sometimes contrary to, 
* the rules of law. 

However, as I always incline to adhere, as near as justice will 
admit, to the rule aquitas ^uitur legem, I will endeavour to 
shew how far the opinion I have given coincides with, and is 
supported by, the reason of some cases concerning waste. 

It is clear that when there is a tenant for life with remainder 
for life, remainder over in fee or tail, and tenant for life commits 
waste, the remainder-man in fee, or in tail, can have no actioa 
of waste. The reason is, because the plaintiff in the action must 
recover the place wasted, and that would be an injustice to the 
remainder for life, which is not forfeited ; and if it should be 
recovered by the owner of the inheritance, (being under a limita- 
tion of the party,) it would never go back again. 

But, notwithstanding that, he may have another action of tro- 
ver for the trees, and therein recover satisfaction for the wrong 
done to the inheritance ; — nay, in case the remainder-man for 
life dies, living the remainder-man of the inheritance, he may 
then bring an action of waste for the waste done during the con- 
tinuance of the remainder for life. 

Further, if there be tenant for life, with an immediate remain- 
der or reversion in fee, and the remainder-man or reversioner in 
fee grants over his remainder or reversion to A. for the life of A., 
then the tenant for life commits waste, and afterwards the grantee 
of the remainder or reversion for life dies, this remainder-man or 
reversioner in fee may maintain an action of waste, though he 
had parted with bis remainder or reversion for that time by his 
own voluntary act. 

All this appears by Paget*s case, 5 Co. 76 6., and the case of 
Udall V. Udall ; and I shall make a further use of it by and by. 

But such is the abhorrence of the common law to waste and 
destruction, that it hath extended its remedies in some special 
cases, beyond the strict principles on which they were originally 
founded ; and therefore, though it be requisite, in general, that 
the inheritance should be vested in the plaintiff at the time of 
the waste done, else he cannot lay it to his disherison, yet, if the 
estate were out of him by wrong, and then came into him again, 
he shall maintain the action of waste. Thus, if lessee for life 
make a feoffment in fee upon condition the feoffee does waste. 
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and afterwards breaks the condition, and the lessee for life enters 
for the breach^ though the reversioner had nothing in the rever- 
sion at the time of the waste done ; yet, as it was out of him by 
torty when it is revested, be shall have this remedy. Co. Lit. 
356 a. 

But there is another case at law, the reason of which seems to 
me to be more analogous to the present case ; as that of a bishop, 
after the restitution of temporalities, to him and his successors 
in right of his church. When he dies, during the vacancy^ the 
right is in the king; and when a new bishop is invested in the 
temporalities, the fee is in him. Suppose, then, a tenant for life 
or for years, by demise of the predecessor, commits waste during 
the vacancy, the successor shall have the action for this waste, 
though he had nothing at all in the land at the time the waste 
was done. Co. Lit. 3c6. Fitzherbert's N. Br. 1 12. 

I shall be told, perhaps, that that is by particular statute, and 
therefore is no proof of the reason of the common law ; and that 
the statute of Marlb. ch. 28. against depredations upon the pos- 
sessions of ecclesiastical persons gave this remedy ; and for this 
some countenance may be drawn from what Fitzherbert says in 
the place cited. 

But I beg leave to deny this to be law ; and to hold that that 
statute doth not include bishops, or their possessions ; and of 
this opinion is Lord Coke, in his reading on the statute of Marlb. 
2 Inst. 151. His words are: '' This act extendeth only to ab- 
bots, priors, and other prelates that be religious and regular, and 
not to bishops and other ecclesiastical persons being secular ; 
for, in the second clause of this act, hujusmodi religiosorum is 
mentioned, for the distinction between religious and secular ; and 
the reason of this diversity is, that the abbots and priors, and 
other religious persons, are dead persons in law, and have capa- 
city to have lands and goods, only for the use and benefit of the 
house, and cannot make any testament ; and therefore the church 
or religious house is holden always one in respect whereof the 
succeeding abbot shall have an assize for disseisin done in the 
lifetime of his predecessor, and an action of waste for waste done 
in his predecessor's time. But so shall not a bishop, dean, arch- 
deacon, or the like, who are ecclesiastical persons secular ; be- 
cause the church, by their death, hath an alteration, and is not 
always one.'* 
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Thai tlie opinkm of Lord Coke was, that the action is not 
foaoded on the slatate of Marlb. it clear bj otho* cases ; for 
if bishops were within the statate^ then they, as well as 
abbots, might have an action of waste, fer waste done, not in 
time of vacancy, but in their predecessor's time, which, ts 
to ecclesiastical peisooB regolar, is cleaiiy within the statute. 
Bat it hath been settled that they cannot. 39 Edw. III. 15. 
2 Henry IV. 2. 2 Roll's Abr. 8. 24, Pla. 3, 4, 5, 6, 7. From 
hence I infer that this lemedy was given, not by particiiltr 
•latnte, bat by the policy of the law, which would not permit 
an estate which is allowed to be created, and whilst it was in 
grtmio legis, as it were, to be destroyed or stripped, widiost 
giving a remedy to punish it, though by an extension of its 
oonuDon principles. 

But still I must resort back to this, that if there was not so 
mnch countenance from the reason of some cases at thecommoD 
law for this opinion, yet that would not govern this case, which 
depends on principles of equity; and equity hath always gone 
further to restrain waste and destruction than the coaunon law 
hath done, 
lit 3. c 2. Therefore, in the case already pot, of an intermediate re- 

mainder Cor life, though the law allows no action of waste, 
thiB Court sustains a bill for an injunction; and this ab 
oMiiqmo, according to the case in Moore, 654 ; where Lord 
EUesmere says, he had seen a precedent for it so long ago as in 
the reign of Rich. 2., 1 Roll's Abr. 377. 1 Vern. 23. and mao; 
cases in practice. 

And although Ae tenant in tail, after possibihty of issue 
lextinct, is at law dispunishable for waste, by reason of tbe 
inheritance, wliieh was once in him; yet. Lord Chancellor 
Nottingham was deaily of opinion, to grant an injunction to 
restrain a tenant in tail from committing waste in timber which 
grew for the ornament of a mansion-house, Abraham v. Bubb, 
2 Vern. 63 ; and 2 Shower, 69. In the same book, there is the 
like case before Sir John Trevor, M. R., 2 FVeeman, 278; and 
this bath been followed since by several cases of tenant for life 
widiout impeachment of waste generally, who have attenqoted 
to pull down a mansion-house, or to cut down timber growing 
fiir shelter or ornament of the mansion-house. 

But this Court hath gone still further : and, in the case of 
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Abraham v* Bubb, Lord Nottingham citea the case of a Lady 
Evelyn, where there was tenant for life, remainder to the first 
son for life, without impeachment of waste, with remainders 
over ; and the first son, by leave of the lessee of the tenant for 
life, came upon the land, and felled timber, which was not 
under the description of trees growing for shelter or ornament ; 
and this Court granted an injunction against him, though no 
action whatsoever could be maintained at law: and, upon the 
same ground, I did the like in the case of Fleming against the 
late Bishop of Carlisle and others. There the Bishop was 
tenant for life, remainder to his eldest son for life, without 
impeachment of waste, with remainder over in fee. The eldest 
soD» by permission of the Bishop, entered, and began to cut 
down the timber ; and the reversioner in fee brought a bill for 
an injunction ; and I granted it, because he was not to be 
allowed to exercise his power of doing waste by anticipation, 
and before the estate to which this privilege was annexed came 
into possession. And this in reason comes near to the case of 
the late Sir John Hind Cotton's bringing himself, by collusion, 
iato possessioiD of the timber before his time. 

The case of Robinson against Ly tton went still further than 3 Atk. 209. 

o "Vn pa Afar 

the common law: that cause was heard in this Court the 12th 528?' 
of December 1744. There was a devise to the defendant and 
his heirs ; and if he should die before his age of twenty-one 
years, leaving no issue, then to the testator's first, 8ce. daughters 
in tail, remainder to the testator's own right heirs : but if the 
defendant should live to attain the age of twenty-one years, then 
the estate should be sdd, and the money to be applied^ for the 
benefit of the testator's daughters. The defendant, being under 
the age of tw»:ity-one years, began to commit waste, and the 
daughters brought their bill in this case ; and though the de- 
fendant had the inheritance in bim in point of law at the time, 
yet, by reason of the contingent executory limitation, the Court 
gvanted an injunction ; and at the hearing of the cause, after its 
being fully argued* made that injunction perpetual. 

Third ofaycction, — ^That suppose a ImU might have been main- 
tained by the trustees to support the contingent remainders, to 
stay this waste before it was committed, yet it will not follow 
fiom thence that after that is over, a bill may now be brought 
for an account; and that the jurisdiction of this Court to decree 
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anacico— t of the Tdee of the timber is only incident and con- 
fOHittantto the jnmdictioa of granting an injunction. 

Answer. — It k trae that the geneial run of the cases is of 
biOs for an inJvDCtioo, becanse that is a preventire suit, and the 
mosticnicdial to the party: bat that aflbrds no cooclnsiYe argu- 
ment that a bin for soch an acconnt cannot be maintained, 
withoat piayii^an injanctioo. 
3 Aft. 902. In sopport of this notion only one case was cited, Jesus 

College i^ainst Bloom, which was before me November 13, 
1745. The lessee of the college had, during his lease, cut down 
some trees, and taken away some stones and materiab off the 
premises, and oonrerted them to his own use. The term was 
expired, and a new lease granted to a stranger. The coU^e 
brought their bfll for an account and satisfaction of the waste. 
At the hearing of the cause, I doubted (amongst other things) 
whether such a bill in equity was maintainable, without pray- 
ing an injunction to stay the waste; and it stood over to 
another day, to produce precedents. None were produced ; and 
the bill was dismissed without costs: but the point was not 
absdutely determined, nor was that the only ground of the dis- 
mission. But I was of opinion, that at the utmost it was in 
the discretion of the Court; and if the college, had a right, they 
might cleariy bring an action of trover at common law ; and it 
being a matter of small value, I did not think fit to countenance 
such bills in this Court, after the lease expired. 

This is widely different from the present case, in all its cir- 
cumstances; and particularly that it is admitted that the plain- 
tiff here, though gpreatly damnified, can have no remedy at law, 
which is a substantial diflference. 

Fourth objection. — But it was objected further, that if such 
a bill for an account, not incident to an injunction, can be 
maintained, yet there is no precedent of decreeing the value of 
the timber to be secured, and laid out in land, for the benefit of 
the contingent remainder-man ; and this could not be done, 
even upon a bill by trustees to preserve contingent remainders, 
before the waste completed ; and for this the case of Whitfield 
against Bewit was relied on. 

Answer. — ^This objection hath been already answered in the 
course of my argument ; and to that I will refer, without repeat- 
ing it. The sound distinction between this case and that of 
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Whitfield and Bewit is the collusion and covin between the 
tenant for years and the remote remainder-man in fee ; whereas 
in that case the remote remainder-man in fee was entirely in- 
nocent, and had done nothing contrary to conscience to come at 
his legal property in the timber when severed : but it was solely 
the tortious act of the tenant for life. And I think I have proved 
that in some cases of destruction of contingent remainders, or 
alienations of part of the inheritance to the prejudice of the con- 
tingent remainder-roan, such an account and compensation must 
be decreed in order to obtain adequate justice. 

On this I rely for an answer to that objection. 

Fifth objection. — ^That the demand is made after a great 
length of time, and that ought to be allowed as a bar in this 
Court. 

Answer. — But though there is length of time in the case, no 
statute of limitations stands in the way, nor is there any laches 
to be imputed to the plaintiff. 

It is true the articles were entered into in 1714, and the tim- 
ber was felled soon after : but the plaintiff was not born till 
May, 1724. His father lived till 1727, and he did not attain 
his age of twenty-one years till May, 1746 ; and this bill 
was brought in May, 1748, within three years after his coming 
of age. 

As to the inconvenience objected to arise from this length of 
time, how is that inconvenience greater than the common law's 
allowing an action of waste to be brought by a remainder-man 
in fee, after the death of a mesne remainder-man for life, for 
waste done in his lifetime ? That life may have lasted forty, 
fifty, or sixty years afterwards; and yet this the law allows. 
Besides, in this case, the plaintiff submits to accept the value 
on the foot of the defendant's answer, which avoids the difficulty 
of an account 

Sixth objection. — Another objection hath occurred to me in 
considering this case, which was not mentioned at the bar ; and 
that is, that by suffering a recovery in 1745, the plaintiff hath 
altered the state of the remainder which was in him by the 
will, and gained a new use. That this might have been a 
bar- to a proper action of waste at law, for waste done prece- 
dent ; and by parity of reason ought to take away his remedy 
in this Court. 
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Anamtar-'^nan objecttoB, thoitgh it may ftftrikt at fifst, yet re- 
eeivw a clear answer. 

I admit that in Co. lit. £3 b. Lord Ck)ke bya it dowo, that 
after waste done, there is a special regard to be had to the coor 
tinnaBoe of the reversion in the same state that it was at the time 
of the waste done ; for if> after the waste done, the reretsion^ 
granteth it over, though he tsketh haok the whole estate, yet 
is the waste dispunishable. So, if A. grant the reveision to 
the use of himsdf and his wife, and of his hein, yet the waste 
is dispunishable, and so of the like ; becaose the estate of the 
reversion continueth not, but is altered ; and consequently the 
aetioD of waste for waste done before, which consists in privity, 
is gone. 

This is undoubtedly law : but the difference is, here is no use 
or new estate created. The use of this recovery is declared only 
to the plaintiff himself and his heirs, whereby his estate tail is 
turned into an estate in fee, which in Lord Derwentwater's case;, 
before the Judges and Delegates, Hil. 6 Geo. 1 . waa solemnly 
determined to be the same use, and the same fee, only delivered 
fiom the fetters and restraint laid upon it by the statute Ik 
Donis: and this was agreeable to the resolution of the case of 
11 Mod. 181. Abbot against Bnrton, 2 Salk. 690. Trin. 7 Ann. C. B. ; and 

Com. Rep. 160. o ' 

to the case of Martin ex dem. Tregonwell against Stracban, 
adjudged in B.R. Hil. 16 Geo. 2. and affirmed in the House of 
Lords, in Febrnary, 1743. 

But I go further still ; and hold, that even in eases wb^e the 
state of the reversion would be so altered by the act of the re^ 
versioner as to preclude his proper action of waste, yet still his 
property in the timber severed before would remain, and he 
might maintain trover for it, which is sufficient to tak^ off the 
force of this objection, as applied to the present case* 

Seventh objection. — I shall mention but one objection more, 
and that arises reoently from the present state of the caose, as 
it comes before the Court upon a bill of revivor against the 
representative of Sir John Hind Cotton, the original defendant 
That an action of waste dies with the person ; and if the jdaintiff 
had in other respects been in a condition to maintain waste 
against Sir John Hind Cotton, the party to the articlea, it had 
been gone by his death. That the law is the same as to the 
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ttction of trover : pari ratiofie, he hath lost his equitable remedy 
for the waste. 

Answer. — I admit the law to be clear, that an action of waste 
dies with the person ; and I also admit that I cannot find any 
authority or precedent for maintaining an action of trover against S«e Cowp. 37(S. 
an executor upon a conversion by the testator in his lifetime. 
Though as to this point I give no opinion ; for thus much is 
certain, that an action of trover will lie for an executor upon a 
conversion by the defendant, in the lifetime of the plaintiff's 
testator, for which there are many authorities ; and it seems dif- 
ficult to be reconciled to reason and justice that these remedies 
should not be mutual, even at the common law. 

However, I will admit, for argument's sake, that the action of 
trover for the timber was as well as the strict action of waste 
would have been, gone at the common law : but, notwithstanding 
that, I am of opinion that the plaintiff is entitled to the same re- 
lief in this Court. 

There have been several determinations in this Court, where, 
by force of the rule actio personalis moritur cum persond, the 
remedy at law hath been extinguished ; yet equity hath given 
the like satisfaction. 

It is well known that at common law, before the statute of 30 
Car. 2. c. 7, and 4 and 5 Wm. and Mary, c. 24. s. 12, no action 
or remedy could be had against the executor of an executor for a 
devastavit committed by the first executor of the goods of the 
original testator. But notwithstanding this, equity did not 
scruple to get the better of this artificial maxim, and decreed an 
account and satisfaction against the representatives of such a 
wasting executor out of his assets. 

This is laid down as a rule in equity by Lord Chancellor 
Nottingham, in the case of Price against Morgan, 2 Ch. Cas. 
fol. 216. 

His words are: ^'Although, by the common law, when the 
executor wastes, his executor shall not be liable, because it is a 
personal wrong, it is otherwise here ; and the common law will 
come to it at last ; and, therefore, whatever estate of the wasting 
executor is come to his representative, which his testator wasted, 
the personal estate of such wasting executor, in the hands of his 
executor, shall answer." 

When Lord Nottingham said the common law would come to 

VOL. 11. . Y 
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H at last, he was a true propiiet ; far thia case was decided in 
the 28th of Car. 2., and the law was altoedbyact of pailiaaMnl 
io the 30th of Car. 2. 
A«L.E,.C. lCh.Ca.. 121. Etc. ColkgeagdnatBe-d-mp and Biggs. 

— The piovcwt mud feUavs of Eton were poimeed of a rent w 
pennon of 1/. 14s. per ammam, gianted by King Hen. VI. to that 
eoUege* issaing oat of the lands. The defimdant Biggs was 
execotor of the tenant; and the bill was bronght for a satisfec- 
tioo of the arrears of rent incorred in his testator's lifetine, 
and soggested that the college did not know the bnds oat of 
which the rents were issnabtep and so coald not distrain ; and 
though the persoa of the terre-tenant was not chargeable with 
the rent at law, but only the land by way of distress -, yet, fiMras- 
moch as the testatrix held the land, and did not pay the rent, 
it was said that thereby the testatrix's personal estate was 
augmented ; and therefore the Master of the Rolls> Sir Harbottia 
Ghrimstone, decreed the executor to pay the arrears, as far as be 
bad assets of the testatrix. 

In 2 Mod. 293. Anoo. Error, Hil. 29 Gar. 2. in the Esxheqaer 
Chamber, before the Lord Chancellor and Lord Treasurer, assist- 
ed by the two Chief Justices: — ^The case was, the plaintiff had 
declared against the defendant, as executor of Edward Nichols, 
who was executor of the debtor. The defendant pleaded that 
tlie said debtor died intestate ; and administration of his goods 
was granted to a stranger, absque hoc, that Edward Nichols was 
ever executor : but did not say by his plea, or ever adminbtered 
as executor ; for, in truth, he was executor de son tort. The 
plaintiff replied, that before the administration granted to the 
stranger, Edward Nichols possessed himself of divers goods of 
the debtor, and made the defendant executor, and died. And 
to this replication the defendant demurred. Judgment wafi 
given for the plaintiff in the Court of Exchequer, but reversed 
in the Exchequer Chamber ; for an executor of an executor de 
son tort is not liable at law, though the Lord Chancellor Not- 
tingham said he would help the plaintiff in equity. 

These authorities would be sufficient to estaUish the point I 
am now upon : but I go farther ; and hold, that in all cases of 
fraud the remedy doth not die with the person ; but the same 
relief shall be had against an executor out of the assets of his 
testator, as ought to have been given against the testator him- 
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«elf. For as equity disclaims the maxim that a personal remedy 
dies with the person ; wherever the demand is proper for that 
jurisdiction, this Court will follow the estate of the party liable 
to that demand, and out of that decree satisfaction. Now, col- 
lusion between two persons, to the prejudice and loss of a third, 
is, in the eye of the Court, the same as a fraud ; and you have 
observed that one principal ground of the judgment of the Court 
in this case is, collusion appearing upon the face of the articles 
set forth in the answer. 

I have now gone through the arguments and objections aris^ 
ing upon the particular case, and the authorities of law and 
equity. 

One general argument remains, of which the counsel on both 
sides did in their turns endeavour to avail themselves ; I mean 
the argument ab inconvenienti, which undoubtedly is of weight, 
especially in a new case. 

On the side of the defendants were urged the inconveniences 
that would arise from making such a precedent, which would 
tend to lock' up the timber of the kingdom from coming to mar- 
ket ; would create questions between possessors of estates and 
contingent remainder-men springing up at a great length of 
time : and there would be no knowing where to stop. 

But let these inconveniences be compared with the inconveni- 
ences that follow on the other hand, from laying it down that a 
contingent remainder-man cannot possibly have any remedy in 
such a case ; I say, let them be compared, and the former will 
weigh nothing in the opposite scale against the latter. 

Thus far the law allows settlements of estates to go, and no 
further ; and it hath been found to be a convenient medium be- 
tween perpetuities, and too flux and unstable a condition of 
things. Most of the family estates in this kingdom are under 
such settlements ; and it frequently happens that the first re- 
mainder-man of the inheritance vested is a remote relation; 
remote in blood, and remote in the prospect of succession, per- 
haps after fifty years' contingent limitation of that inheritance. 

If what has been done in this case should be determined to 
have been done impuni, without any possible recompense in a 
court of equity, what havoc would it make, and what a licence 
would be proclaimed! Every remainder-man in fee, though 
after ever so many contingent limitations, might, by collusion 

Y 2 
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with the tenant for life or years in possessioni or perhaps of hts 
under-tenant, strip the estate, and convert the valae of it to 
their own use. Sappose an estate in the great timber coun- 
ties of England, in the North, or in Cornwall, where the prin- 
cipal value may consist in timber or mines, all that value may 
be exhausted and dissipated before a first son is bom. He may 
find nothing but the shell of what was intended for the lasting 
support of a family of honour. 

It will be no answer to this to say, the trustees to preserve 
continent remainders may bring a bill for an injunction to stop 
this mischief. The mischief may be completely executed before 
they know it : nay, possibly before they can know whether they 
are trustees or not : for it roost frequently happens that trustees 
to preserve contingent uses are inserted in settlements and wills 
without their being made acquainted with it. 

From hence it is evident that this will be but a shadow of a 
remedy, unless the Court goes further, and builds a more ade- 
quate relief upon the same principles. 

And here I cannot help adding, that this becomes of the 
greater importance from the practice and abuses of the times 
into which we are (alien ; when so many new inventions and 
contrivances daily shew themselves in courts of justice, to supply, 
or to tempt, or to impose upon the extravagance and necessities 
of tenants for life to the destruction of their families. 

These considerations bring to my mind the last reasonings of 
the judges in Fermor's case, 3 Co. 79. ; and with that I will 
conclude. 

That resolution was quite new, and of the first impression, 
and was contrary to the letter of the statute ol the 4th of Hen. 
Til. 36. 7^ Q^ 24. : but the book says, " Lastly, the judges, in this reso- 

lution, did greatly respect the general mischief which would 
ensue, if such fines, levied by practice and covin of persons who 
had particular interests, should bar those who had the in- 
heritance." 

The result of the whole is, — I must decree satisfaction to the 
plaintiff for what the late Sir John Hind Cotton received out of 
his assets ; and if the original limitations had been still subsist- 
ing, I must have directed this money to have been laid out in 
lands, to the same uses : but as these are now barred, and the 
plaintiff is tenant in fee, the money is his own. 
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In this the question of interest is material ; and I have con 
sidered it. The principal money is reckoned by the answer at 
1,000/.; the cause being heard on bill and answer, and the 
plaintiff having at the bar prayed interest from the time it was r 
received, in respect of the possible growth of timber. 

But there being no proof, it does not appear what was the 
condition of the timber; whether by the time the plaintiff's 
father died in 1727, it might not have been decayed, and of 
little value ; what might have been exhausted in repairs, or de- 
stroyed by tempests or accidents ; or what young timber may 
have grown up in its place in the mean time. From these con- 
siderations, and as this is a new case, I do not think fit to give 
interest further back than the filing of the bill. 
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Where contin- 
gent remainders 
are limited, the 
inheritance re- 
mains in the 
grantor. 

6 Rep. 18 a. 



Leonard Lo- 
vie's case, 
10 Rep. 78. 



Section I. 

Where a remainder of ioheritance is limited in contingency, 
by way of use, the inheritance in the mean time, if not otherwise 
disposed of, remains in the settlor or grantor, until the contingency 
happens, to take it out of him. 

2. Thus, in Sir E. Clere's case, it was resolved by Popbam, 
Chief Justice, and Baron Clarke, upon conference had with the 
other Justices, that ^' if a man seised of lands in fee makes a 
feoffment to the use of such person and persons, and of such 
estate and estates as he shall appoint by his will, that by opera- 
tion of law, the use doth vest in the feoffor, and be is seised 
of a qualified fee ; that is to say, till declaration and Umitation 
be made according to his power." And that " when a man 
makes a feoffment to the use of his last will, he has the use in 
the mean time." 

3. A feoffment was made to the use of the feoffor for his life, 
afterwards to the use of such tenants as he should demise any part 
of the premises to, for life or years, &c. ; afterwards to the use 
of the performance of his will, and to the use of such person and 
persons to whom he should devise any estate in the premises ; 
and after performance of his will, to the use of several persons 
successively in tail ; and ultimately to the use of himself and his 
heirs for ever. 

It was held that nothing vested till the death of the feoffor. 
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because be had power by his will to devise to any person even 
in fee simple ; from which it followed that, in the mean time, 
tiie use of the fee vested in the feoffor, as it was adjudged in 
Clere's case. 

4. In the case of Davis v. Speed » Lord Holt put this case. — Cartb, 262. 
'^ If. a feoffment in fee is made to the use of A. and the heirs of 

Ins body begotten^ the remainder in fee to the right heirs of 
T. S. who is then living, in such case the fee simple is not in 
abeyance, nor in the feoffee ; but the use of the fee shall result to 
the feoffor, and remain in him until the contingency, viz. the 
^ath of T. S. shall happen." 

5. It is the same where a contingent remainder is created 
by a devise ; as the inheritance will descend to the heir of the 
<levisor. 

6. Thns in the case of Plunkett v. Holmes, it was said by Ante, c. 6. 
Wyndham and Twisden, and agreed by the other Judges, that 

the fee descended to T. as heir, till the contingency happened, 
though not so as to confound his estate for life, and was not in 
abeyance. That in relation to L., T. took only an estate for life : 
bsrt in the mean time, by operation of law, he had the fee in such 
sort, as thart there should be an kiatui, to let in the contingency 
when it happened. 

7. S. Shelton devised to his wife for life, if she had a son, Purefoy v. 
and cansed it to be called by his Christian name and simame ; 2 Saund. 389. 
then he gave the inheritance of his lands to him ; and if he died 

under twenty-one, Ihen to his own heirs. After the death of the 
devisor, his widow married again, and procured a conveyance of 
the inheritance from the heir at law to her husband and herself, 
and levied a fine to them. 

Saunders urged that the contingent remainder to the son was 
not destroyed ; fer that, at the time of the fine, the heir of the 
testator had no reversion or estate in him; because an estate for 
life was devised to the wife, and the remainder in fee was die- 
vised to her son npon a contingency ; so that, until it could be 
known whether such contingency would happen or not, the re- 
version must be in abeyance, not in the heir ; and then his con- 
veyance gave no estate to the husband and wife, but they were 
only tenants for the life of the wife, as before. 

Lord Hale interrupted him ; and said it was clear the rever^ 
aion was in the heir of the testator by descent, not in abeyance. 
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Accordingly it was adjudged that the coDtiogent remainder was 
destrojed. 
Lodabgtim V. 3^ jn ^^ q^^ ^f Carter o. Bamaidiston. which has been 

Kyme, ante, 

c. I. already stated under another name, a question arose whether 

the fee was in abeyance, or descended to the testator's heir 
at law. 
1 P. Wma.6n. Sir J. Jekyll considered the fee as in abeyance. He strongly 

argued against the notion of the fee's descending (in that case at 
least) to the heir at law of the testator, tiU the contingency hap- 
pened ; yet admitted that where one demises lands to A. for life, 
remainder to the right heirs of J. S. then living, though the 
remainder in fee is in abeyance, yet there is a possibility left in 
the heir. That this was plain, even in the case of a grant ; and 
that this possibility seemed such an interest, as entitled the donor 
to enter for the forfeiture made by tenant for life ; for his estate 
was as much determined as it would have done by his death; 
and it was absurd that a tenant for life, by an unlawful act, viz. 
by his destroying the contingent remainder, should gain to him- 
self an indefeasible fee simple. It was like the possibility that 
was upon a grant at common law to a man and the heirs of his 
body ; for there, though the grantor had no reversion, yet he 
might enter when the grantee died without issue. 

Upon an appeal to Lord Parker, this decree was reversed. 
Mr. Peere Williams thus reports the Chancellor's argument. 

'' As to the remainder in fee being in abeyance, or in the 
custody of the law, or (as some call it) ingremio l^is, his Lord- 
ship much exposed that notion, saying, the most reasonable 
inference from it was, that it should be for the preservation of 
this remainder : but since the construing the fee to be in abey- 
ance would, on the contrary, tend to the manifest destruction 
thereof, and since nothing but necessity in any case should oc- 
casion the fee simple to be in abeyance; since the diversity taken 
by the books was between a will and a common law conveyance, 
and that in case of a will, where the remainder was devised in 
contingency, it was held that the reversion in fee descended to 
the heir at law in the mean time, and that whatsoever estate 
was not disposed of by the testator descended to the heir. His 
Lordship said he should abide by that opinion, and was very 
clear in it. 

** That it was a strange construction to take pains, by a strain 
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in law, to place a remainder in law in nubibus, or in abeyance, on 
purpose that the testator's intention should be wholly frustrated, 
and that the tenant for life should be under a temptation to dis- 
appoint the will, by destroying the contingent remainder by a 
recovery or feoffment, which in this case must be tortious con- 
▼eyances : nay, what was still more extraordinary, that the 
tenant for life must be rewarded for this wrong ; and that he, 
who before had but an estate for life, should gain an absolute 
and indefeasible fee simple ; and this by doing a wrongful act, 
which would be to take advantage of his own wrong, both 
against law and reason. 

'^ That the case of Plunkett v. Holmes was a resolution in Ante, c. 6. 
point, that where the remainder in fee was devised in contingency, 
the fee descended to the heir until the contingency happened. 
And though he should admit that resolution to be extrajudicial, 
and not directly to the point then in question; yet the opinion 
of four learned Judges must be of great weight, especially against 
the notion which was contended for by the other side. And 
that the case of Purefoy v. Rogers, in 2 Saunders, was equally Ante. 
in point: and the interruption which Lord Hale gave to Sann* 
ders, who attempted to argue this, did not proceed from any heat 
or impatience in Lord Hale, who was master of a great deal of 
temper as well as learning; but from the result of his fixed judg- 
ment and opinion, that where after an estate for life the remain- 
der in fee was devised upon a contingency, the fee simple not 
being disposed of until the contingency happened, must in the 
mean time descend to the heir. And to say that in these eases 
of Plunkett v. Holmes, and Purefoy v. Rogers, the devise over 
of the fee, after the contingent devise in fee, was to the testator's 
right heirs; and that this distinguished it from the principal 
case, and made the heir take by descent, was hardly agreeable 
to the rules of law ; for when the testator had devised the re- 
mainder in fee upon so remote a contingency, having in that 
manner given a fee, he could go no farther, nor devise any re- 
mainder over ; and, therefore, in such case, the devise over of 
the fee simple would be void, whether made to the heir or to any 
other person. 

*' That these devises to the issue male of Evers Armyn in fee, 
if there should be any issue male, or if there should be none, 
then that Willoughby should go to Bamardiston in fee, and 
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PicWorUi to Styles in fee, being made upon contingencies that 
meffer hapfienedy it was the same thing as if those Revises bad 
-never been laade; and oonseqaently the reversion ifn fee de- 
scended to the testator^s heir at la(W." 

9* Notwithstanding the aathority of the preceding cases, the 
^hNstvine of tiie fiee simple being in abeyance, was held by Lord 
Talbot in the following case. 

10. A. dcFiaed lands to B. and C, and the survivor 0f theniy 
and the beire of snch survivor, in trust to sell : the estate was 
deoreed to be sold ; and it being referred to the Master to see 
whether the parties could make a good title, he repotted that 
they oanld not make a good title, there being no fee sitnple in 
the trastees, for that the remainder in fee could only be vested 
in the sorviror, and it was anoertatn which of the two trustees 
would be the survivor. 

Exceptions being taken to the Master's repoit, Lord Talbot 
held that the trastees joining in a fine of the premises, would 
pass a good titk to the purchaser by estoppel : that here ^ae fee 
was in abeyance* And it being said by the counsel that the 
heir of the devisor would join in the ccwveyance to the purchaseTp 
he replied that the heir's joining would supply the want of 
proving tlie will, bat that in every other respect it wouM be void. 

IL Mr, Fearne has observed that the opinion in this case 
does not appear to have been the subject of sufficient consider- 
ation to be relied on as an authority against the doctrine relative 
to the descent of the inheritance to the testator's heir ; which 
appears to imve been so directly and fully established by the 
. several cases above stated, that to dispute the descent of the 
inheritance to the heir at law of the testator, in the case of a 
contingent remainder created by will, would be saorificing the 
authority of a series of cases wherein that point had been 
eoleamly decided, and repeatedly recognised, after the maturest 
diiscuseion, to the oocasioiial opinion of Lord Talbot, in Vick v. 
Edwards, where that point was not debated, nor the direct 
sabject of decision. 

12* The preceding observations on the doctrine of the continu- 
ance of the inheritance in the grantor and his heirs, or in the 
heirs of the devisor, is confined to cases of couTeyances by way 
of use, and dispositions by wiU ; for different ofnnions have pre* 
aaiiedin respect to its admission in conveyances at common law. 
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Some have held that in case of a lease for life^ remainder to 
the right heirs of J. S., then living, no estate at all remains in 
the grantor ; and that he cannot etiter for the forfeiture in caae 
of a feoffment by the tenant for life: whilst others, though dis- 
inclined to admit that any estate remains in the grantor in such 
case, etill allow him a right of entry for the forfeiture, upon a 
feoffment by the tenant for life ; no less than on the determina- 
tion of his estate by death, before the contingency happens. 
These opinions are founded on an assumption that the remainder i inst. 342 b. 
must pass out of the donor at the time of the livery, consequently ^ ^* ""• 
that no estate shall remain in •him after such livery ; therefore, in 
the case of a lease to one for life« remainder to the right heirs of 
J. S., the remainder is in abeyance, or in nubibus, or in gremio 
legis* Though, says Mr, Feame, by way of some sort nf com- 
promise between common sense, and the supposition of an estate 
passing out of a man, when there is no person in rerum naturiy 
no object besides hard and hardly intelligible words for the re- 
ception of it, at the time of the livery, they are oompdied to 
admit such a species of interest to remain in the grantor, as upon 
the determination of the estate, before the contingent remainder 
can take place, entitlds the grantor or his heirs to enter, and re- 
assume the estate. 

13. In 2 Roll's Abridgment, 4 J 8, it is laid down, that if a Vin.Ab. 
lease for life or in tail be, the remainder to the right heirs of ^^ 
J. S., and tenant for life dies without issue, living J. 8., the re- 
mainder is void, because J. S. cannot have an heir during his 
life : and inasmuch as this does not take efiect during the parti- 
cular estate, it shall never take effect, though he dies after and 
has an heir; in such case, inasmuch as the remainder cannot 
take effect, the donor shall have the land again. What is this Cont. Rem. 
in effect, says Mr. Fearne, but admitting that no more actually ^^' 
passed out of the grantor than the estate to the tenant for life, 
or in tail; until and unless J. S. died before the estate of such 
tenant determined. 

14. A contingent remainder of inheritance is teansmissible to Contu^nt re- 
the heirs of the person to whom it is limited, if such person ^ ' 



chance to die before the contingency happens. 

16. Richard Lower made a feoffment to the use of himself for Wealev.Lower, 
life ; after the death of himself and P. his wife, to the use of ^^^^^** ^ 
Thomas his eldest son for life ; after the death of Richard, and 
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P. his wife, and Thomas, to the use of Jane, the wife of Thomas, 
and of such issue male or female, as the said Thomas should 
beget on her ; if Thomas should have no issue by her, then to 
the use of Jane for life ; and after the death of Richard and P. 
his wife, and Jane, all the lands to the use of Thomas and the 
heirs male of his body ; remainder to the right heirs of Thomas. 

Thomas had issue a daughter, then made a lease of all the 
lands by deed indented, for five hundred years; afterwards 
granted the lands by fine to the lessee for five hundred years, 
and died in the lifetime of Richard. 

It was held that the estate limited to Thomas was a contin- 
gent remainder, for the particular estate was only for the life of 
Richard, whereas Thomas's estate was not to commence till after 
the death of Richard and P. his wife: and thouorh Thomas 
levied the fine for five hundred years, and died before the con- 
tingency happened, yet his heir afterwards, when the contin- 
gency did happen, was bound by the fine, and the lease for five 
hundred years took place ; for it was agreed that the contingent 
remainder descended to his heir. 

16. The same law holds with respect to contingent uses, 
which will also decend, where the person to whom they are 
limited dies before the contingency. 
^^ •.?^ 17- Thus it is laid down in Shelley's case, that if a man seised 

1 Rep. 09 a. ^ ...,.»« 

of the manor of S. covenants with another that when J. S. shall 
enfeoff* him of the manor of D., then he will stand seised of the 
manor of S. to the use of the covenantee and hi^ heirs : the co- 
venantee dies, his heir within age. J, S. enfeoffs the covenantor. 
Held, that the heir should be adjudged in, in course and nature 
of a descent ; and yet it was neither a right, title, use, nor action 
that descended, but only a possibility of an use, which could 
neither be released nor discharged : but it might, if the condition 
Wiifon V. Bay- had been performed, have vested in the ancestor; and then the 
cilmT^"^' heir had claimed it by descent. 

£zcq>tioD to 18. Mr. Feame has observed, that some cases may arise where 

Feame, 364. ^^^ existence of the devisee of a contingent remainder, at some 

particular time, may, by implication, enter and make part of the 

contingency itself, upon which such interest is intended to take 

effect: in which case it cannot descend. 

MooAouae v. |9^ Thus, in a modem case, where a husband and- wife settled 

1 Black. Rep. certain lands, which were the inheritance of the wife, to the use 

636. 
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of the wife for life, remainder to the husband for life, if he and 
his wife should have any issue that should so long live, remain- 
der to all such children in fee, as tenants in common ; if the wife 
should die without issue, or all such issue should die before 
twenty-one, then, as to one moiety, to the husband in fee. The 
husband died in the lifetime of his wife. 

The Court was clearly of opinion that, upon all the circum- 
stances of the case, the contingency upon which it was intended 
that the estate of the husband should arise was that of his 
surviving his wife; and that as he died first, the contingency 
never arose. 

20. A contingent remainder [might previously to the 31st day AcoDtingent 
of December 1833], be passed by fine, operating by way of Mssbjestoppel. 
estoppel, so as to bind the interest which shall afterwards accrue sw^t.3&*4 
by the contingency. Will. 4. c. 74. 

21. Thus, in the case of Weale v. Lower, it was determined, Ante.t. 15. 
that though the fine operated at first by conclusion, and passed \ m!^^Yo.88. 
no interest, yet the estoppel should bind the heir : that upon the J^°l** ^>*«^ 
happening of the contingency, the estate by estoppel became an Cren. isi. 
estate in interest, of the same efiect as if the contingency had infra. Vol. 5. 
happened before the fine was levied: and that if the fine had ^%^'^'^^' 
been in fee, it would have barred the heir, and operated to the 

benefit of the possession, as the fine of a disseisee to a stranger : vick v. Ed- 
but being only for years, the fee was vested, and the term good, ^ iq'' "^' 
being drawn out of the fee. 

22. Although a contingent remainder cannot be passed or Maybeawgoed 
transferred by a conveyance at law, before the contingency hap- Fearoe?366. 
pens, otherwise than by estoppel, by deed or fine, or by a com- S?^*«« 

1 it. <50. 

mon recovery, wherein the person entitled to the contingent 
estate comes in as vouchee ; yet it seems that contingent estates 
are assignable in equity. Tit. 38. c. 20. 

23. Contingent remainders were formerly held not to be de- AnddeTisedby 

will 

disable by the persons entitled thereto, whilst they remained in 

contingency : but it has been determined in some modern cases, 

that where contingent remainders are descendible to the heirs 

of the persons entitled to them, they may be devised by will. Tit 38. c. 3. 

like any other estates, of which an account will be given here- 30 Vm. n. p. 

after. ^«2- 
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Section I. 

The second kind of estate in expectancy is called a reversioD ; 
and is defined by Lord Coke to be the retaming of the land to 
the grantor or his heirs, after the grant is determined. Rofcrsio 
teme est tanquam terra revertem in passessione donatori, uoe 
haredibus suis, post donum Jinitum. In another place Lord Coke 
describes a reversion to be, where the residue of the estate always 
continues in him who made the particular eatate. 

2. The idea of a reversion is founded on the principle, that 
where a person has not parted with his whole estate and interest 
in a piece of land, all that which he has not given away remains 
in him ; and the possession of it reverts or returns to him, upon 
the determination of the preceding estate. Hence Lord Coke 
says, — *^ and the law termeth a reversion to be expectant on the 
particular estate, because the donor or lessor, or their heirs, after 
every determination of any particular estate, doth expect or look 
for, to enjoy the lands or tenements again." 

3. If therefore a person who is seised in fee conveys his estate 
to A. for life, remainder to B. for life, remainder to twenty other 
persons for life, he still retains the fee simple of the lands. 
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because he- has not parted< \«dth it. But as that fee simple can 
only return or fall into possession' upon- the determination of the 
preceding estates, it i» only an estate in reversion. 

4. Before the stataie De Donis comUtionaUbus^ no reiwrsion Tit.2.c. i. 
remained, in the donor* after he had created a conditional fee ; 
beoani»e ttia grantee oF such an estate was considered* as having 

the entire property of it ; and the donor had only a possibility 

of reverter not an actual estate in reversion. But as soon as piowd.248. 

the statute De Doms was made, the judges held that the estate ^'^' '^' ^^' ^^' 

given to a man and the heirs of his body, was only a particular 

estate, therefore there remained an estate in reversion in the 

donor. 

5. Lord Coke has observed that this point was once doubted, l lost 22 b. 
but without reason, for at the same session of parliament in 

which the statute De Dojub was made, ch. 3. it is expressly 8aid> 
vel per donwn in quo retervatur reversio. So that, by the judg- 
ment of the same parliament, a reversion was settled in the 
donor. 

6. Where a gift is made of a qualified or base fee, no reversion 
remains in the donor. For Lord Coke says, — *^ If lands be ^ ^mu is a. 
given to A. and his heirs, so long as B. hath heirs of his body, 
remainder over in fee, the remainder is void.^' But Lofd C. J. 
Vaughan observing upon this passage, doubts whether it be 

law ; and says, — '' When such a base fee determines for want of Vaugh. R. 269. 
issue of the body of B., the land returns to the grantor and his 
heirs, as a kind of reversion ; and if there can be a reversion of 
such an estate, I know not why a remainder may not be granted 
of it/' 

7. Where a person creates an estate for years by lease, he i Inst. 46 b. 
has a reversion as soon- as the lessee enters, and not before. But g. 12.'^' ' 
when an estate for years is created by a conveyance deriving its 'r*'* ll*c«^- 
effect from the statute ofi Uses, the person to whom such estate 

is limited acquires the actual possession without entry ; conse- 
quently the person who creates the estate for years-has a reversion 
immediately upon the execution of the conveyance. 

8. Where a person having only a particular estate in lands, 
srrants a smaller estate than his own, he has a reversion left in 
himself. Thus, if tenant in tail grants an estate for the life of 
another, he has a reversion in him ; because he has not parted 
with his whole interest. 
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9. In the same manner where a person who has an estate for 
ninety-nine years, grants it for ninety-eight yeare or for any other 
shorter term, he has a reversion left in him : if he even grants it 
for ninety-nine years, less one day, he has a reyersion. 

10. Lord Coke says, if a man extends lands by force of a 
1 Inftt. 22 b. statute merchant, statute staple, recognizance, or elegit, he leaves 

a reversion in the cognizor. 
Arises from the 1 1. A reversion cannot be created by deed or other assurance, 

coostruclion of . 

law. but arises from construction of law. Thus Lord Coke says, if a 

°'^* man makes a gift in tail, or a lease for life, the remainder to his 

his own right heirs, the remainder is void, and he has the re- 
version in him. So if a man makes a feoffment in fee, to the 
use of himself for life, and after to the use of another in tail, and 
after to the use of his own right heirs ; the reversion is in him 
by construction of law, and not by the limitation ;(a) because the 

Tit. 11. c« 4. use of the fee continued ever in him : and the statute of Usea 

executes the possession to the use, in the same plight as the use 
was limited. 

1 Inst 22 b. 12. Lord Coke also says, if a man makes a feoffment in fee, 

to the use of himself in tail, and after to the use of the feoffee in 
fee, the feoffee has no reversion, but in the nature of a remainder; 
albeit the feoffor have the estate tail executed in him by the 
statute of Uses, and the feoffee is in by the common law; which, 
he says, is worthy of observation. 

Isa vested in- j3^ Although a person can only be said to be entitled to, not 

seised of, an estate in reversion; yet estates in reversion are 
properly classed under the general denomination of vested 
interests : because a person entitled to an estate in reversion has 
an immediate fixed right of future enjoyment ; that is, an estate 
vested inprasettti, though it is only to take effect in possession 
and profit in futuro; and which may be aliened and charged 
much in the same manner as an estate in possession. 

14. The law is as careful of the rights of the reversioner, as of 
those of the tenant in possession ; and will therefore allow an 

(a) [Although it it still trae that a rewrsion cannot be created by deed, but arises by 
construction of law, yet such limitations as those above stated by Lord Coke to the right 
heirs of the settlor, are now by the recent statute 3 & 4 Will. 4. c. 106. s. 3., made 
valid, and have the effect of conferring the rtiiMrindcr in fee upon the settlor by yurckoM. 
Vide supra. Tit. XI. oh. 4. s. 34. note.] 
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action to be brought by the reversioner, as well as by the tenant 
in poBsession, for an injury done to the inheritance. 

16. A person in reversion brought an action, for erecting a /^' «. Gif. 

• i»i 'ij' fordt 4 Burr* 

wall, whereby his light was obstmcted ; and obtained a verdict, 2141. 
with general damages. On a motion in arrest of judgment, it 
was objected, that this action would not lie by a reversioner, 
being only an injury to the person in possession. 

The Court was of opinion that an action might be brought by 
one, in respect of his possession, and by the other in respect of 
his inheritance, for the injury done to the value of it; for if the 
reversioner wanted to sell the reversion, this obstruction would 
certainly lessen the value of it. 

1 6. An estate in reversion expectant on an estate for life may But may be 
be devested by the feoffment of the tenant for life ; by which Hard. R. 401. 
nothing but a right of entry will remain in the reversioner ; [and f^l^^J* "' 
previously to the 31st day of December, 1833, his fine would Tit.35. c. 12. 
have the same operation : the fine, however, is now abolished by 

the recent statute 3 and 4 Will. 4. c. 74.] But where the parti* 
cular estate was only for years, a fine levied by the termor would 
not have that effect. 

17. [The effect of a feoffment, and of a fine by tenant in tail '^**'^*Pi^' 

*• . , ' ■' , is. 7—12. 

in possession, to work a discontinuance of the reversion, has been 
noticed under a former title. The reversioner, as before stated, 
was thereby deprived of his right of entry, and put to his real 
action. But real actions (except writs of right of dower, writ of 
dower unde nihil habet, quart impedit, an ejectment and plaint 
for freebench or dower) are taken away by statute 3 and 4 Will. 
4. c. 27. § 36, 37. after the 1st day of June, 1836 ; from which 
period, it would seem that there will not virtually be any differ^ 
ence between a right of action and a right of entry, for the re- 
covery of real estate — the right of entry being in effect the right 
to bring an ejectment.] 

18. The usual incidents to an estate in reversion are said to lnci<]«nti to a 

revemon. 

be fealty and rent ; where no rent is reserved out of the particu- 
lar estate, fealty results of course, and may be demanded as a 
badge of tenure. 

19. Lord Coke says, that in the case of a gift in tail, lease for | I°J*' ^^ *• 
life, or years, fealty is an incident inseparably annexed to the 
reversion ; so that the donor or lessor cannot grant the reversion 

over, and save to himself the fealty, or such like service : but the 

VOL. II. z 
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rent be say except, beeaoae tke vent, Aragh it be incideiit to 
the revenioD, jet is not ineeparably incidettt. 

rlcl A.^x'sfs* ^* '^ '^^ ''^^ stated that curtesy and dower are incident to 
' re? tfsioDs expectant oa estates fer yean, bat not to levenooDs 
expectant on estates of fieebold. 
for y«m are ^^* ^ rsTersion expectaat on the detenaination of a term fior 

prcieni asMis. y^g^ j^ p^gent assels, lor payment of debts. For the heir can- 
not plead a term of this kind, created by his ancestor, in delay 
of execution, bat must confess assets. 

1 sit^k .'ss!^' ^- I<^ ^ ^^on of debt against the heir, upea the obUgation 
7^' ^^' ^^ ^ ancestor, the defendant, not denying the action or ofaligar 
7 Mod. 40. tion, pleaded that his ancestor was seised in fee, and that be 
Suobope.''* demised the same for 600 jean to A., who enteied ; and tbat 

2 Mod. ao. iii^ g^ j reversion descended, tt rkm* ultra ; and that, at the time 

of the action brought, be bad no tenements in fee simple by 
descent, except the said rerersioa. It was not questioned, bat 
judgment ought to be given for the phuAtifF; the doubt was, 
whether general or special. 

The Court was of opinion that a general judgment ought to 
be given. And Lord Holt said, it had been a doubt, whe- 
thsf the beif could plead a term for years in dehiy of pre- 
sent execution ; and, though there were even seme precedents 
to that purpose^ yet he was of opinioD, the heir could not 
plead a term in delay, but ought to confess assets : for the re- 
version is assets, and the common law had no regard to a term 
for years, 2 Inst. 321. And there is no mischief in this: 
for though, in consequence, a levari /acioi may go, yet the 
lessee may maintaia himself against an gectment by virtue of 
bia lease. 
Villenv.Hand- 23. In a Subsequent case theCouitof Common Pleas ae- 
49' '*' quiesced in the doctrine laid down by Lord Holt: but gave 

Hfe^aiT^tlS ^*' judgment upon another point 

•*MU. 24. A reversion expectant on the determination of an estate 

fas life is quad assets, and ought to be pleaded specially by the 
beir; and in such case the plaintiff may take judgment of it 
quando acciderit.^ 

^^To^^ ^ ^^* ^^ ^'^ against the niece, as cousin and heir to the uncle, 

the obligor, the defendant confessed the bond by niaU dedire^ 
but that nothing in fee simple descended to her beside a rever* 
sien of thirty acres of marsh in S. &c. after the death of such a 
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one. It was held that the plaintifF might pray a special judg- 
ment upon the confession^ viz. that he should recoTer the debt 
and damages of the aforesaid reversion^ to be levied when it 
should fall in ; and a special writ should issue to extend the 
whole thirty acres. 

26. A man, seised of a reTersion expectant upon an estate for Rook v. Clea- 
life, bound himself and his heirs in a bond, and died, liring the ^ji^, 53.' 
tenant for life : it was held that this reversion should be assets ^^^' ^^• 
in the hands of the heir, whenever it came into possession. 

27. A reversion^ expectant on the determination of an estate After eitates tall 
tail, is said not to be assets during the continuance of the estate they come into 
tail. But this is only because, during that time, it is considered f^^RdT. Ab.269. 
to be of no value ; as it is in the power of the tenant in tail to Tit. 2. c. 2. 
bar and destroy it whenever he pleases, by suffering a common 
recovery. But whenever a reTersion of this kind falls into pos- 

seaeion^ it then becomes assets. 

28. A rever^on of this kind is liable to the bond debts of And Hable to 

. the bond debts 

the person who was originally seised of the fee simple m oftheaetUor. 
possession of the estate, and who afterwards created the pre- 
ceding estates. 

29. In a special verdict it was found that John Rowden, the Keliowu.Row. 

fi o den, 3 Mod. 

father of Richard (the defendant), was seised in fee of a mesr- 253. 
suage, &c. ; and, being so seised, had issue John Rowden, his 
eldest son, and the defendant ; that John the elder settled the 
premises on himself for life^ remainder to John his eldest son 
in tail male, remainder to his own right heirs. After the death 
of the father John his eldest son entered, and was seised in tail, 
and ako entitled to the reversion in fee, and died leaving an only 
son, who soon after died without issue ; whereupon the lands 
descended to the defendant as heir to his nephew, who entered, 
and was seised in fee. The question was, whether he was liable 
to the payment of a bond debt of his father*s. The counsel on 
both sides agreed that the reversion, having come into possession 
by the determination of the estate tail, was chai^eable with the 
debt ; and the only doubt was, whether the plaintiff ought to 
have named the intermediate heirs to the reversion. Three of 
the Judges <)bserved that the question w^s not, whether the de- 
fendant was liable to the debt, but whether he was properly 
charged as heir to his father, or whether he should have been 
charged as heir to his nephew, who was last seised. And it 

z 2 
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must be admitted, that if the iaods had descended to the brother 
and nephew of the defendant in fee, then they ought to have 
been named : bat they had only a reversion in fee, expectant 
upon an estate tail, which was uncertain, and therefore of little 
value. But here the reversion in fee was come into possession, 
and the defendant had the land as heir to his father : it was 
assets only in him ; and was not so either in his brother or 
nephew, who were neither of them chargeable ; because a rever- 
sion, expectant upon an estate tail, was not assets. 

30. Though a reversion of this kind should be devised away ; 

yet it will still be assets for payment of the bond debts of the 

settlor. For by the statute 3 Wm. and Mary, c. 14. (a) such a 

devise is rendered fraudulent and void against creditors. 

crJl^MS. 31. A settlement was made in 1707 of lands, by Thomas 

R«D.2 Aik. Delahaye to the use of himself for life, remainder to trustees to 

preserve contingent remainders, remainder to his first and every 
other son in tail male, reversion to his own right heirs. Thomas 
being indebted by bond to several persons, and, among others, 
to one Blacket, gave him a collateral security of some stock, 
which was transferred for that purpose, and agreed to be re- 
transferred upon payment of principal and interest ; and, being 
likewise indebted by simple contract, died in 1724, leaving issue 
one son, Thomas. In 1725 there was a decree obtained, by 
which the father's estate was directed to be sold for the payment 
of his debts, and the simple contract creditors to stand in the 
place of the bond creditors ; and, under this decree, some fee simple 
lands were sold and applied. In 1738 Thomas the son devised 
the settled estate to the defendant, and died without issue ; 
whereby the estate tail was spent, and the reversion in fee came 
into possession. 

The plaintiffs brought their bill to have this estate applied 
towards satisfaction of their debts, notwithstanding the devise of 
it by the son. And now the question wa8> whether this reversion 
in fee was to be considered as real assets of the father, applicable 
to the payment of his debts ; or if it was prevented from being 
so by the devise of the son ? 

Mr. Attomey-Greneral argued for the plaintiffs, that, if there 

(fl) [Repealed and amended enactments substituted by 11 Geo. 4. & I Will. 4. c. 
47. ss. 3. 3. &c. See also 3 & 4 Will. 4. c. 104.] 
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had been no devise by the son, the reversion had certainly been 
assets : for, though it could not, during the continuance of the 
estate tail, be extended or sold for payment of debts, yet, when 
it descended, it was assets, and the heir is named in the obliga- 
tion, which is all the law requires to subject it to the payment 
of bonds, as appears from Kellow v. Rowden, 3 Mod. 263. And 
from Osbaston v. Stanhope, 2 Mod. 60. it is plain that the only Ante, 8.29. 
thing which distinguishes such an estate from any other is, that 
it is not immediately chargeable to satisfy debts; but that, where 
it descends and comes to the heir by succession, it clearly may. 
I shall, therefore, consider this case under these three heads : — 
1st, Upon the construction of 3 and 4 William and Mary, c. 14. 
against fraudulent devises, which gives an, action against the 
heir and devisee ; 2dly, That bonds are such liens in equity, 
either before or since that statute, as cannot by any contrivance 
be defeated ; and, 3dly, That the decree in 1726 has bound this 
estate in equity, precedent to the devise, in such a manner, that 
no subsequent act can affect the estate. 

1st, With respect to the act against fraudulent devises, both 
the reason and the words of it extend to the present case. The 
preamble is, '' Whereas it is not reasonable or just that, by the 
practice or contrivance of any debtors, their creditors should be # 
defrauded of their just debts ; and, nevertheless, it has often 
happened that where several persons, having by bonds or other 
specialties bound themselves and their heirs, have afterwards 
died seised in fee simple of and in manors, &c. and have devised 
the same, or disposed thereof in such manner, as such creditors 
have lost their said debts ; all wills, therefore, or testaments of or 
concerning any manors, &c. whereof any person at the time of his 
decease is seised in fee simple in possession, reversion,or remain- 
der. Sec. shall be deemed and taken (only as against such creditor 
or creditors as aforesaid) to be fraudulent and void." And, sec- 
tion 6. *' in all cases where any heir at law shall be liable to pay 
the debt of his ancestor, in regard of any lands. See. descending 
to him, and shall sell, alien, or make over the same before any 
action brought, such heir at law shall be answerable for such 
debt, &c. in an action of debt to the value of the lands, &c. 

The mischief which this statute had in view was a defect in 
the common law ; that, although it was the intent of the law that 
an heir, in respect of the land descended, should be bound, yet 
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iivasIcA IB the power of die oUigpr, by a deriae, abfiolatdy to 
J rfrit kk cpsdilofs. Thk was the general miachief, and is 
pAainhr vithiD the icaaoa of the act, and tbe thing it intended to 
pfevcBt ; for it is as wojast that the heir sbonld be able to defeat 
the creditor as that the ancestor shoohl, and, conaeqnently. as 
jnstioe to |iic f fi it in hia as in the other. Tbe statute 
^ wtlk dkmU kt void m mgmami tie creditor ; cautiously 
it, so as to take in eieiy case where a creditor may be 
of htf debt, and where he would hare obtained satisfao* 
tko had DO ssch will been ande. It may be objected that the 
W.J i2C£Lf£ocd in the statate is not the will of the heir, but of 
the aaees^jr. I aaswer, the wet relates to all wills, and is not 
ooc£wed to that of the debtor ; but, if it was, the heir is debtor in 
a proper aewse far this purpose. The making of all wills yoid, as 
agaiwit cred:tocs,is attrndrd with no inconvenience : it gives the 
craLuv wo new lirht, but owly mnores that oat of his way 
which uBrasth- ofaotracted hiwL It avoids the will only as to the 
cre-iir^r ; and cert2.inlT, where the will of the heir prevents the 
creditor horn that which wouU otherwise, in point of law, have 
been applied for his sitxs&ctioo, such will is in fraud of the cre- 
ditor. It maiT be said that the preamble extends only to the will 
of the oirr. ror, and that the ewarting clauses must be restrained 
by thepreambie: but the rule made to maintain the objection is 
wot trwe ; far it is w^ell known that genera l statutes are made from 
particular cases. Ererr day*s experience proves it ; and, indeed, 
it is manife&dy so in this act itsdC For the preamble mentions 
only wills : but ooe of the Ja ws es in the statute relates to con- 
veyances made bv the heir, which is less recoocileable to the 
preamble than wills miade by hiss. And though it be said. Jar 
ramedy of wkicky it is added mmi for Uk mainttnance ofjuU ami 
trprighi demlirg^ which is as much as to say, and of all other the 
libt caaesy and, to avoed all doubts of this kind, the words saiei 
cradilort are repeated, to shew the provision was not to be re- 
strained to ooe case only. Can it he conceived that an act to 
prevent firanduknt devises should particularly provide against 
conveyances by the heir, and far^ adevtse madebyhim? But 
the I^gislatore knew, that the first part of the act gave remedy 
rt n. c 28, against that, as it d;d against all wills. Here I may observe, 

13 Eliz. c 5. ag:unst fraudulent conrej^ances ; since it is a 
majcim that statutes, made ur [kiri materim, are to be taken into 
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the construction of each other, as Lord Hale said in Baily v. 
Murin, 1 Vent. 246. such acts are explanatory of each other ; 
and, agreeable to this, was the case of Hodson t>. Wallis, consi- 
dered upon the division of intestates' estates. So, in Read v. Ward, 
12th Dec. 1739, where the question was, whether Knox Ward 
was a purchaser saved by the act against bankrupts, 21 Jac. 1. 
c. 19. it was objected, that though there were five years between 
the act of bankruptcy and the commission, yet he had notice of 
the act of bankruptcy ; and though 2 1 Jac. makes no mention 
of notice, yet it was thought proper to consider that act by the 
other of 13 Eliz* c. 7. by the last clause whereof it is enacted, 
that the act shall not extend to lands heretofore assured by any 
such bankrupt, or hereafter to be assured ; so that such assurance 
be made bond JidSy and that the parties, to whose use such as- 
surance hath or shall be made, be not, at or before the making of 
such assurance, privy or consenting to the fraudulent purpose, idem. 
Now the 13 Eliz. makes all deeds void, which operate to the 
prejudice of creditors, whether made by the immediate debtor or 
not, according to Apharry v. Bodingham, Cro. Eliz. 350. where 
a conveyance, made by the heir of the obligor, was held fraudu- 
lent against a creditor. So, in 5 Co. 60. the same question upon 
13 Eliz. and the conveyance by the heir held fraudulent; and 
that acts of parliament made in prevention of fraud ought to 
have a favourable interpretation. These cases went upon the 
doctrine, that the statute relates to all conveyances, which de- 
fraud tlie creditor of that estate that must otherwise have come 
to him by law, and prove that the act comprehends the alienation 
of the heir. It is objected that the statute is confined to the 
debtor: but here it is a general question, whether the act against 
fraudulent devises extend to the devise of the heir. Now the heir 
is debtor; he is bound in the bond; and, in an action against him 
he may be charged without charging assets : it is his business to 
discharge himself for want of assets, for he is debtor with respect 
to the lands descended. The action must be in the debet and 
detinei : and, before the statute of Jeofails, it was error to lay it in 
the detinet only. As, therefore, he is, in law, debtor, he is within 
the purview of the act; and, in Turner's case, 3 Co. 18. it is 
determined that all statutes against fraud shall be liberally and 
beneficially expounded to suppress the fraud. If it is said th^t 
this holds true, where the reversion is expextant upon an estate 
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for life, bat not where an estate tail interreDes, eoine pre- 
tence must be shewn for this distinction. The act says, 
revenions or remaimders, which, if relating to the first, must 
also take in the second, the second mischirf being certainly the 
same in both« 

2dly. The next question is, whethett sapposii^ there was no 
remedy at law in this case, equity woold soffer creditors to be 
defeated by the devise of the heir ? It is a general rale that a 
trustee cannot defeat a charge upon the estate by any Tolontary 
act : but the charge will follow the estate in the hands of the 
▼olunteer. And it makes no difierence whether the conveyaix^ 
be made in his lifetime by will, or dying without heir ; for, if the 
taker is a volunteer, the estate will be charged. There is a 
plain instance of this in the lien which the wife has, in this 
Court, upon any interest of her's not reduced into the husband's 
possession, to be provided out of iL (Sed, per Lord Chancellor, 
it is certain that if an obligor, before the statute, devised his 
lands, equity could not come at them, nor relieve his creditors ; 
that is settled. I have seen many cases of Lord Nottingham's, 
where it was so determined ; and Lord Chief Baron Comyns 
said, he had heard Lord Chief Justice Holt declare that equi^ 
coujd not aid in such a case.) The wife, in the case I put, has 
such a lien, as will prevail even against a commission of bank* 
ruptcy ; which is a strong and favourable consideration for cre- 
ditors. I think it is since the statute that equity has made the 
strong cases in favour of bond creditors, and considoed the heir 
as strongly bound. The law gives the estate to the creditor 
only quousque debUum iolutum : but this Court will decree a sale, 
order interest to be paid, and make the heir accountable for the 
profits received by him ; because, since the statute, equity con- 
siders the heir as a trustee, and there is no other principle for 
such decrees. The law makes an heir pay costs in an action by 
a creditor upon a bond : but this Court gives him his costs, if he 
has done nothing wrong; and this upon the same principle. 
Equity will also direct the sale of a-reversion after an estate for 
life ; because the estate is applicable as a trust estate. I do not 
know that there is any instance of the Court's doing these things 
before the statute : but they have.been done since by the equity 
of the act. In many cases this Court goes farther than the 
law. The law only gives an action against an executor for a i2e* 
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vastavit; and^ if the executor is insoWent, the creditor is de- 
feated : but this Court goes farther. So» if a money legacy is 
paid, equity will oblige the legatee to refund. The law says, 
a reversion after an estate tail is assets, as much as after 
an estate for life; only, it is not so soon effectual. Where 
it is after a life, the heir cannot plead riens per descent^ and 
the creditor will have a judgment against him : but, after an 
estate tail, he may plead riens per descent^ yet the creditor may 
take judgment quando acciderint, and have execution when the 
reversion comes into possession. The only difference, therefore, 
is in regard to the time when the creditor can obtain the fruit of 
his action : but that makes none in the things, nor in equity^ 
which respects the substance, and not little variations in the 
form of pleading, or times of execution: in both, the bond is a 
real lien, though not immediately effectual against one interest. 
So, if a right encumbered, or a rent-seek descend, the heir may 
plead riens per descent, and the creditor may have judgment 
quando acciderint, and take execution after ; yet the law says, 
that neither the right, before it be reduced into possession, nor 
the rent-seek before seisin had, are assets. Brediman's case, 
6 Co. 58. Equity considers all contingent interests as real ones, 
though subject to a contingency, and will not let the person who 
has it carry it away. Suppose a contingent remainder, and, in 
the life of the obligor, the contingency not happened, it is not 
assets; but, when the contingency does happen, it will be ap* 
plied to pay debts in equity : which shews that the Court consi- 
ders bonds as real liens upon the estate, and will not, in any 
case, allow the creditor to be defrauded. 

3dly, The third point is the decree of 18th June 1725, which 
has bound the estate. It directs the estate of the intestate 
iather to be sold, and the money arising from the sale to be ap- 
plied for payment of his debts. The Master, therefore, might 
have sold this estate under the decree ; and, if he might, then 
the decree binds it from the time it was pronounced. Suppose 
a naked right or a contingent remainder had descended, yet it 
would have been bound, though at law it is not assets ; but it is 
bound to be applied in ftUuro» The meaning of binding by a 
decree is, an order that the thing shall be done : it is not ma- 
terial whether presently or at a future time. The only question, 
then, can be, whether a man shall defeat the intention of the 
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Court; and it is evident Cram Sir Tlioiiias Harrey v. Montogue, 
I Vem. 67. 122. that the Court will not uaffer it, nor counte- 
nance any art to elude the force of its decrees. 

Mr. Murray argued for the defendant that the coostmctioa of 
3&4W.andM. muat be the same in this Court as atlaw; 
the intent of construing a statute beii^ only to disoower the 
meaning of parliament in making it, and that must be umfoim 
and certain : for if one Court puts a different construetion upon 
it firom the other, one of them must n e ocaaari ly be ia enor. 
Indeed one Court may give a di£b«nt, more extensive, or more 
eflhctnal remedy, than the other, as this Court generally doei: 
but still the meaning of the Legislature must be the same in all 
courts, where its acts are considered. I ahall consider, fint, 
how the matter in dispute stood, both at law and in equity, 
before the statute. 

At that time, neither in law nor equity were lands defiied 
liable to pay bond debts : there is no part of the law more 
certain than what relates to bonds, and the eflbcts of them. If 
the heir was not named in the bond, it was only a perBonai con- 
tract; if he was named, all the effect of it was, that the lauds 
descended to him should be liable : but still in point of law, 
bonds were noTer considered as liens upon the obligor's lands; 
and therefore seyeral other securities were introduced by acts 
of pariiament, which should become real liens, as statnie mer- 
Tit. 14. chant, staple, recognizances, &c. But bonds were left as tbey 

stood before ; and no action upon them could be brought against 
a terre-tenant of the obligor, but against his heir. There were 
dcTisees before the statute of wills : but no action on a bond 
could be maintained against a devisee of lands by cnstomi 
merely because they were considered at law as alienees. The 
law was the same with respect to the devisees of the obligor, 
before 3 & 4 W. and M., and none of the statutes against 
fraudulent deeds relate to devises, either in law or equity ; for 
the devise took not effect till death ; and, from the time of 
Henry VIII. to this statute, though many wills must have 
defeated creditors, yet there is no instance of their obtaining 
relief. This is proved by the greatest authority ; for this very 
act of parliament says that, by that means, the debts were lost 
Since this act, all the cases have gone upon it as introducing a 
new law, as laying down a new rule ,* and the determinations 
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bare been founded upon it. 1 P. Wms. 99. A bill brought 
upon this act against the devisee of the obligor in a bond, the 
defendant insisted the heir should have been a party, saying, 
that the action shall be brought against the heir and the devisee 
jointly. Lord Cowper's words are : '^ It is the act makes this 
assets in the devisee's hands ; and that, requiring the heir to be 
made a defendant, you must follow the remedy therein pre- 
scribed ; and. this bill» in equity, is as an action at law :" which 
shews that these proceedings against devisees are considered in 
this Court as strictly founded upon the statute, which must be 
strictly pursued ; and, independent of this law, equity could not 
interpose. Indeed, the reason of the thing speaks it : for this 
Court has only a concurrent jurisdiction with courts of law in 
legal assets to give relief: but, in the same rule of property ; for 
to follow another rule, would be to make law. It is a maxim of 
law that lands are not liable to simple contract debts, and copy- 
holds to no debts. It may, perhaps, be bard to account for all 
these rules ; they are founded upon reasons which have long 
since ceased ; yet equity, finding those rules established, canpot 
assist against them. Before 29 Can 2. c. 3. an heir, taking a 
life estate as occupant, was not thereby subject to his ancestor's 
debts; nor did equity ever make him so; and in all cases, 
where the law says that lands are legal assets, this Court does 
not depart from the rule of property laid down at law, but pro- 
ceeds in a more extensive manner, and gives a more effectual 
remedy. Suppose the case of a reversion after an estate for life 
or in tail, the law says the first is assets, and that the heir 
cannot plead riefis per d^eni ; or, if he did, that judgment 
would be given against him : whereas, in this Court, the estate 
might be decreed to be sold, which is only coming at the thing 
sooner. But the other, in law, is not assets, because the heir 
may do what he will with it : he may sell or give it away ; and 
the creditor's being able to take judgment, qmmdo acdderwt^ 
proves nothing ; for he may take such judgment, though there be 
nothing descended to the heir at all« This Court, then, will not 
9ay, such an interest is assets, because that would be to make law. 
Cases may be put, where such a reversion is a good and certain 
estate, as where it is after a limitation to the first and other 
sons of a woman of sixty : yet it will not be assets. In order to 
avoid the confusion of two rules of property, this Court adopts 
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the rale of law : lo it does with respect to the dnl law in cases 
of legacies ; and, indeed, if difierent rales were allowed in dif- 
ferent courts, it woold be in the dection of the party, what 
measure of justice, what sort of determination, he would take. 
The present will is made by one who is neither a debtor nor a 
trasteCt for his estate was nerer liable ; it was never assets in 
his hands ; nay, it never was snbject to pay debts in the hands 
of the obligor. How, then, can it be a fraud to dispose of what 
was never liable, even in the oUigor^s hands? There is no 
doubt but the beir might have encumbered this estate, given it 
to whom he pleased, barred it by a common recovery. Cms 
60110, then, is this Court to interpose ? Only to put the parties 
hereafter to the expense of a recovery to enable them to devise 
it; and so, no feir or upright dealhig will, the statute produce, 
but with regard to the fees of C. B. 

This brings it, therefore, to the constraction of the act ; and 
that must be uniform in law and equity. It sets out with a 
maxim, deduced from natural justice, that creditors should noi be 
defrauded. Are there any defrauded here ? And granting that 
this statute was made to supply a defect in 13 Eliz. and carry 
the provision to devisees ; admitting, likewise, the rale of con- 
straction of acts in pari materia ; yet will it not affect this case» 
for it is not within 13 Eliz. If he had been seised of this rever- 
sion in fee, and made a grant of it, the grantee, and not the cre- 
ditors, woold have had the benefit of it by that statute. The 
enacting clause in 3 & 4 W. and M., which has been mentioned 
as relating to conveyances by the heir, has a preamble, indepen- 
dent of that to the former part of the statute ; and though a 
clause may in some cases go farther than the preamble, yet cer- 
tainly it cannot, when it refers to the preamble, as it does here : 
saying, suck creditors^ that is, such as are mentioned in the pre- 
amble, to whom a man has bound himself and devises, not where 
a third party devises. In constructions, verba relaia in esse t7»- 
dentur : repeat the words here, and the clause will not reach this 
case. There is a remedy given by the act : an action may be 
brought against the heir at law of the obligor and suck devisee. 
That again refers to the preamble. How can the devisee be 
charged, but in an action as devisee of the obligor ? He may 
plead riensper devise, if the heir could plead riensper descent from 
the devisor. Hares didtur ab hareditate ; it is from being son: 
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« 

for, if nothing came to him by descent, he is not heir. Had the 
reversion been after a life, the heir must plead it specially ; be- 
caase the law says, such an interest is quasi assets : but, in the 
present case, he may plead riens per descent ; because, in law, be 
has nothing. Indeed, if the reversion had descended, he might 
have been liable. But the reason of that is» because, in pleading 
he must have made himself heir to the obligor : but it is other- 
wise, if not connected with the debtor; as where the ancestor 
has a son and a daughter by one venter, and a son by a second* 
and dies ; the eldest son enters and dies before any action 
brought, and makes possessio fratris, ^c. ; the daughter would 
have the lands, but she could not be charged, not being very 
heir ; nor could the second son, as not having assets. Here, if 
the devisor had issue, and the estate tail had continued, yet he 
might have devised this reversion, and it would have been good ; 
but if, after a long course of descents, the estate tail was spent, 
and the reversion had gone through twenty purchasers, the cre- 
ditors might, after five hundred years, recal this reversion to pay 
their debts, though the devises were good during all that time; 
and this for no other end but to make persons suffer recoveries, 
as if an omission of a legal formality created a new head of 
equity. 

It has been objected that the defendants were precluded by 
the decree, when the question was not made in the case, was not 
heard by the Court, nor the estate then before it. But, indeed, 
all that is begging the question : for, if this interest was part of 
the father's estate, then it was to be sold by the decree : but not 
if it was the son's estate, for that the Court could not bind. 
The father had lands, which were sold by this decree : but, when 
it was made, the Court could not order a sale of the reversion, 
for the son might have barred it after the decree. 

Mr. Attorney-General. — If it was true that the only business 
of this Court is to give a farther remedy than the law does, but 
strictly tied up to the rules of law, many rules of equity must be 
laid aside, since they cannot be accounted for. How is it that 
when there are two obligors, and one dies, though there is no 
way at law to subject the lands of him who died, this Court does 
assist? So the profits of an estate, descended to the heir, cannot 
be reached at law ; yet here they will. The true reason is, that 
there is a general ground in law which warrants it, that the estate 
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deacended is the creditor's and liable to pay his debts : and in 
all cases, wherever the law lays down a general principle, or 
creates a general lien, this Court will carry it on where the law 
will not. Now, suppose the obligor himsdf had devised this 
BBversion, — ^wonld it not have been liable to his debts? Certainly 
it masty and would fall within the obvious sense of the statute. 
And why shall it do so now ? since the law does not regard the 
time when it is to be applied in pajrment. It is true, the law 
says, a reversion after an estate tail is not assets : but that is 
only in the sense of the heir's not being charged with the debt : 
and yet at law it is assets whenever it vests and comes into pos- 
session. The case of possemiofratris, that was put, is mistaken ; 
for, certainly, the sister would be liable ; and so it appears from 
Thompson's Entries, 420., and 1 Lutw. 604., because she must 
shew how she became heir, and that she is heir to him who is 
heir to the land. A judgment differs from a bond only in this 
respect, that execution may be taken upon it directly, without 
fiurther action. As to the time of five hundred years^ tbftt is 
not an ob^etion to this case, but to the nature of the thing ; 
for it would be the same if there had been a judgment. It 
would go in course of descent, and why should it not descend 
eum (mere ? 

Note, that the question as to Blacket's bond, which was paid 
out of the personal estate, was, whether be having a collateral 
personal security, the creditors should also stand in his place as 
bond creditors, and so take part of the real estate as his bond 
would have done. Bat that was not now argued, having been 
spoken to at a former hearing ; and the other question only di- 
rected to be argued again. 

Lord Chancellor.— The first question is upon 3 8c 4 W. and 
M. c. 14. ; whether this reversion in fee, now come into pos- 
session, ought to be considered as assets for the payment of 
bond debts ? I had great doabt of it upon the first hearing, 
the question being new and never yet determined : but, having 
deliberated upon it, I am of opinion that the reversion, now come 
into possession, is become assets to pay the debts. I agree it 
must depend upon the construction of the statute : for, before 
tfiat, tliere was no method either at law or in equity to make 
knds devised, and the descent broke, liable to debts. The reason 
whereof was that the ancestor, by his specialty, bound the heir 
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uk) Dobody else ; and not e^en the heir unleas he w»» named, 
but only the executors and admiBistratocs : but, where the heir 
was named, the law was not ao anveasonable as to say, he shoukL 
be personally bound Ifaither than the extent of what came to him 
by deaceni ; so that, if nothing* descended, he was not subject at 
all. The deviate, on the other hand, was never bound ; the heir 
being only so by naming him, and the devisee being no repre-^ 
sentative, which was very unreasonable : for, as the estate in the 
hands of the anoesfcor was so far liable, that a judgment would 
have bound it in him, and if he had died, leaving it to descend, the 
heir must have applied it, it was very hard to say that a voluntary 
act of the obligor should defeat the charge. 

Different statutes have been made to prevent fraudulent con- 
vcyancea: the 13 Elix. is one of them, but it does not meddle 
with wills. The law presuming a consideration for a devise, the 
statute 3 & 4 W. and M. therefore became necessary, not only 
to give a remedy in equity, where there was no ground for one 
before, (stace, otherwise, it woold be saying a person should be 
chargeable here who was not chargeaUe at law,) but as this was 
an injustice and defect in the law, and to remedy it was this 
law made, we mast then consider whether this case be within 
the intention of the statute ; and next, if the words be sufficient 
to attain that end. What is the intent? The relief of crediUnni 
against fraudulent devises ; that is, to give the creditors a re- 
medy notwithstanding the devise: not that the law thought 
theise devises maia in 9e, any more than the 13 Eliz. does oon*' 
veyances as actual frauds in themselves, but nA they defeated 
creditors, and not otherwise. This was the general view ; and, 
not framing the law, it was immaterial to inquire nicely, whether 
the devise was. made by the obUgor himself, or by a conse- 
quential debtor, the heir ; because either the one or the other 
prevented the creditor ftom having his debt out of that which, if 
suffered to go by dtscenl, would have beea liable to pay hie 
debt; and the general intent was, to put them all upon such a 
footing as they would have been if the heir had tahen by de- 
scent. Now, if there are words in the statute, the oonstructton 
mnst be in that manner. We must not add words; but put 
such constrnctum upon those ia the act, as wiil best ajuswet the 
end and intent of it, aa far as the, words wiU bear. So haa 
13 Bliz. been extended, a^ iD Twyne's caee, 3 Co. 80 a., fay the 
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mott liberal ooostniction ; and even in crimiiial cases, as 
33 Hen* 8. c 23., for triab of mnidcr, where crimiiials fly from 
one county to another, a power is given to try them in a foreign 
county by commiwioo. The enacting part says, vMtM the 
hngiom cr wUhouty which certainly was not meant to foreign 
parts, but probably Wales or the northern counties ; and yet, by 
force of these words, commissions have issned to try mordere 
committed abroad, as in the West Indies, Baltic, 8cc. (though 
these words were thrown in for another purpose,) to suppress 
the mischief. In the present case, the Court ought to make the 
most liberal construction to avoid the evil intended to be reme- 
died. Now, what are the words? The preamble recites, that 
whereas it is not reasonable or just that, by the practice or c<m- 
trivance of any debtors, their creditorB should be defrauded of 
their just debts; and nevertheless it has so happened, that where 
several persons having by bond, Sec bound themselves and their 
heirs, &c., and died seised, having devised, &c., the enacting 
clause says, '* Therefore all wills and testaments/' Sec. Now, 
the objection is, that the preamble is applied to a particular 
case, and the words of the enacting clause tied up to that If 
the preamble is so, the Court can go no farther ; and it is in- 
sisted likewise that the only case in the preamble is, where per- 
sons who are obligors devise, and that the clause confirms it, 
making the devise void only against such creditors. But I am 
of opinion that construction is much too strict, and that the 
words do not warrant it ; there being two parts, and no reason 
to say that the preamble is tied up to one o( them. The first 
case is a general one, that ^^ it is not reasonable that, by con- 
trivance of any debtors, their creditors should be defrauded of 
their just debts." Then follows a particular case, where one, 
who bound himself and his heirs, devises. The first words 
being general, the putting afterwards of a particular case will 
make no difference. Suppose it had been framed with only the 
first clause of the preamble, there could be no doubt upon it ; 
and certainly the subsequent words do not so restrain the others 
as to make them useless. They are only by way of instance, not 
to make the act less comprehensive. This, indeed, would take 
in all sorts of debts, those by simple contract as well as by bond : 
but then a devise could not be said to be in fraud of a simple 
contract creditor ; because, though the lands had descended, they 
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would not have been liable to his debt. Who is debtor ? Cer«* 
tainly the obligor, and so is the heir at law ; he is called so by 
the common law ; so are all the cases, and the judgments against 
him prove it. Plowden^ 440. shews that the action is brought 
against the heir, as bound in the specialty; and, if he. was 
charged only in the detinet, it . was error before the statutes of 
jeofails, which cure it after verdict; because he is debtor, and it 
lies upon him to discharge himself. Indeed, if he plead fairly, 
be shall be discharged according to his case : but, if he suffers 
judgment to go against him by default, he will be personally 
charged, which shews the difference between an heir and an ex" 
ecutor; for if an executor lets judgment go against him by de- 
fault, yet the creditor has judgment only de bonis testaloris ; but, 
against the heir, it is a general judgment ; so that it is plain the 
heir is a debtor, but such an one as may discharge himself by 
plea. If this is so, and the enacting clause makes all wills void 
only as against such creditor, that is, such only as could be de- 
frauded by the devise,-^what is the construction of the statute 
upon the whcde ? That the fraud against creditors of any debtor 
(and the heir is a debtor in point of law, and within the words 
my debtor,) ought not to be allowed. So I think that the act- 
must be construed to prevent the mischief, and that the devise 
of an heir at law is within the statute ; and whether the lands be 
in possession or revereion, is just the same thing. It may be 
said that the case of the obligor's dying and suffering the lands 
to descend, and the heir's devising them and dying, is provided 
for by s. 5. of the statute. But that is giving the creditor only 
the remedy of following the heir's personal estate ; for, unless the 
devise be fraudulent within this statute, the lands cannot be 
liable to pay his debt, but only the personal estate of the heir ; 
which would hold in the case of a reversion after an estate for 
life, or any other interest devised by the heir ; and the same 
question would have been made if the lands had been in pos- 
session. It is said, a reversion expectant upon an estate tail is 
not assets, and the heir may plead riens per descent : but that 
does not prove that the reversion in fee, when fallen into posses- 
sion, shall not be liable. If it had been suffered to descend, 
though through ten descents, it would have been liable, and the 
heir charged in the debet and detinet, as in Kellow v, Rowden, 
3 Mod. 263. It is said, this reversion was never liable to the 
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iMiis: b«tl Oid^ H»cM«gk thic tkm wMft piMbahy of itt 
bcng Itahle ; tiicre was a limbleMM m k, m foftbfty in it to be »» 
to be labfcci to the dcfaL Tkt mpmg m le ie iai on in fee aftsr nn 
Uil is not asecti ii a ^thi expRsaion, not aeewale, and 
from the mediod of pkadn^ iBawrl to the heir, that he 
may plead riauper Jaeemi: bat if the eiaditor mmj take the re- 
venion, when it eoaMB into peaMHion, it ahewa a liableneaB in 
the thing to be ■■etti. It is likea light diaffiriing; or, suppose 
a rent-seek dcseended, and the heir neicr had seisin, be might 
plead fiov per iacud ; and if the creditor took j adgnient against 
the assets, ytdj sniAyinr, he nught czicnl it whenever the 
heir got seisin. So» if a diy aeigniorjr d e sce n d ed, the heir 
pleaded the ssme plea, and the creditor took the hke jadginent, 
becanse it was a thing which oonid not be ^oed : bat if aAer» 
a tenancy escheated, the creditor m^t take out a uittfacua on 
his jodgment, and reach the tenancy, thoogh the inheritance 
never was in the obligor, by reason of the quality in the land. 
2 Inst 293. This shews that the expivssion of not being onsets 
k a grom expression, and cited only in respect that it is of no 
present value. Then it is said the heir might have disposed of 
it; so he might: but, upon Apbarry o. Bodii^ham, CnK Blis. 
350., I doubt snefa a conveyance would have been void by the 
statute. The heir at law, as tenant in tail, might no doubt have 
baned it : but that may be said in all cases where a reversion in 
fee after an estate tail descends, and where both descend from 
the same ancestor, and a fine only has been levied. The entail, 
being barred by that means, has let in a boad, which only 
affected the reversion in fee. Some ambiguity arises in this 
case, from the two iDterosts being in the same pereom : but if the 
estate tail was in a stranger, when it would not be in the heir's 
power to bar it, but the sUangar might, the kw would call the 
reversion not assets ; and yet, wherever the entail be, though the 
heir has no power over it, if he devises it, and the entail detei^ 
mines, will it not be liable ? i think clearly it would ; and, in 
this sense, it stands fines from the objection of the heir's being 
able to bar it. Suppose the obligor himsdf had devised the re- 
version, all the reasons of its being of no value and not liaMe, 
and not assets at his death in the hands of the heir, and conse- 
quently not a devise in fraud of creditors, would bold in that case 
as well as in this ; yet it is admitted that would have been with- 
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in the act The oase put of postesiiofrairis, where the sister has 
the land, I am of opinion is wrong, and that the lands would be 
liable in her hands : but then they must shew the intermediate 
descent*, according to Lord Holt in Kellow v» Rowden, Carth. 
126. The action must be brought against her as heir to her 
brother, who was heir to her iather. I think such an action may 
be brought; and, to the best of my memory, there is a precedent 
how to frame it, in Clift's Entries, against the heir at law of the 
first obligor in the second degree, and also joining the devisee of 
the first heir at law. But it is said that if such an action was 
brought against the defendant here, he might plead that the 
heir, whose devisee he was, took riens per descent : but I am of 
opinion that would not be a good plea for the devisee in such 
oase, because the nature of the thing required the heir to say 
riem per descent die impeirationis brems ; and the devisee could 
not say that with regard to the writ purchased against him. 
Then he must say, that his testator had nothing by descent 
which he had devised to him, and the issue would be against 
him upon shewing this reversion ; for the quality of being sub- 
ject to debts would be an estate in him to pay them. For these 
reasons I am of opinion, it is agreeable to the intent of the Le* 
gislature, and of the statute, as well as within the words of it, 
that this estate should be liable to pay these debts* 

The second question is, whether any difference must be made 
between the specialty and simple contract creditors, which are to 
atand in their place, in regard that this estate was not liable 
when the devise was made ? But 1 think, upon the reason of 
this Court, in eases of this nature, that the simple contract debts 
must stand in their place, and that to all intents and purposes as 
if the specialties were not satisfied. That is the construction of 
all decrees, where one is to have the like remedy as the other 
would if not paid. 

I have grounded my opinion on the statute, without entering 
into the question how far courts of equity would go to relieve 
creditors. It is certain equity has extended the remedy beyond 
what the law does ; as where it decrees the profits, which there 
is no ground for in the case of fi^auduleot devises under this sta- 
tute ; but where it is done, it is as being a fruit fallen firom what 
is the creditor's. The like where a sale is decreed. But yet Lechmere v. 
I know no case, where equity decrees a thing itself to be liable, Ja.& Wai.287. 
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which the law says is not liable, or is not analogous to what 
the law directs; except only in the case of an advowson in fee, 
as decreed by Lord King, in Tong v. Robinson, and affirmed in 
the House of Lords in 1730» which my Lord Coke says is not 
assets, as it cannot be extended, the law giving no remedy but 
by extent, quousque debiium fuerii levatum, except in case of 
collateral warranty, because there the yalue of the whole subject 
is in question. 

As to Blacket's bond, 1 think there is no difference in that ; 
for the stock was only a collateral security ; and it is declared 
by the defeasance that it shall be re-transferred, and so no 
foundation to turn that bond on the personal estate ; and this 
upon the rule of marshalling assets ; as, if there be a mortgage 
on two estates, and a second only on one, if the estates will 
satisfy both, they shall be compelled to take, so as that all may 
find a satisfaction ; and therefore the plaintiffs must stand in bis 
place, as well as that of others* And so decreed the estate, 
descended from Thomas the father, and devised by Thomas the 
son, to be liable to the plaintiff's debts. 

Umd'debto^f* ^^* ^^ ^^ above cases the bonds were entered into by a 
an iotensediate person who had been once seised in fee, in possession ; and bad 

afterwards created the limitations of the estate, and was also 
the person who had died last seised of the fee ; so that the heir, 
in claiming the reversion, on the determination of the particular 
limitations, was obliged to derive his title to it from the obligor. 
But in the following case the Court of C. B. went a step farther ; 
and held that a reversion after an estate tail was liable to the 
bond debts of an intermediate tenant for life, who was entitled 
to such reversion. 
n'Sl^^i.-^oo^' 33. Edward Perrot devised to his brother Charles Perrot for 

2 Black. 1230. 

life, remainder to his nephew Robert Perrot for life, and to his 
first and other sons in tail, remainder to Edward John Perrot 
for life, remainder to his first and other sons in tail, remainder 
to two other persons in the same manner, remainder to the 
testator's right heirs for ever. On the testator's death Charles 
entered, and died ; Robert died without issue before the testator. 
Edward John entered ; and, while in possession, executed the 
bond in question, and died without issue. The next remainder- 
man entered, and died without issue; and ail the remainder^men 
being dead without issue, the lands came into the possession of 
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the defendants, who were heirs at law, both of the testator, and 
of Edward John Perrot the obligor ; and Edward John was also 
(while in possession of the premises) heir at law to the testator. 

In an action of debt, brought by the obligee of this bond, the 
question was, whether these lands were assets by descent in the 
hands of the defendants. 

Serjeant Adair, for the defendants, argued, that the estate in 
fee did not descend from the obligor to the defendants : for, 
though he acknowledged the remainder in fee to have been 
vested in Edward John, yet, being after many intermediate 
remainders, and three of them estates tail, it was too distant to 
be an actual seisin of the freehold and inheritance. That it 
was settled, that where there is tenant in tail with remainder in 
fee simple, his estate was not assets, being too remote a con- 
tingency. 

Lord Chief Justice De Grey said, he had no doubt upon the 
case : the only difficulty that would have arisen in these cir- 
cumstances (and that no very considerable one,) was, supposing 
all the successive tenants for life, having in them the reversion 
in fee, had entered into bonds, which of them should have the 
priority. At present it was clear that the heir of the obligor 
was debtor to the obligee, but only liable to pay the debt in 
respect of the assets which descended to him. How far, then, 
was the reversion in fee, which has taken place, assets in the 
hands of the heir? The true distinction was, that a reversion 
expectant on an estate tail is not immediate assets ; and, there 
fore, it cannot be extended nor can the heir be compelled to sell 
it, which he may be in case of a reversion on an estate for life. 
But such reversion on an estate tail is assets cum accident: and 
the heirs shall then be chargeable, which was the case before 
the Court. 

Mr. Justice Gould was of the same opinion ; and said, that a 
reversion after an estate tail was not valuable assets, and, there* 
fore, could not be valued by a jury according to the statute 
3 and 4 Wm. and Mary, c. 14. : but when it came into pos- 
session, it might then be valued, and should charge the heir. 

Sir William Blackstone was of the same opinion ; and observed 
that the obligor had actual seisin of this reversion by his own 
seisin as tenant for life. He might have sold it, and therefore 
might charge or incumber it ; though, strictly speaking, his bond 
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was no charge upon the revenioD, but only apoQ the heit, id 
respect of such re?ersion descending. And this re^endoii wae 
properly, the instant it vested in the heir, assets by descent hi 
his hands, though only dormant potential assets, till it came into 
possession. 

34. The authority of this case has been denied ; and it has 
been contended, that as a person who takes a reversioa by 
descent must make himself heir to the dooor, and take it as 
such, and not as heir to any of the intermediate heirs, becwiee 
they never had such a seisin of the reversion as to transmit it by 
descent from them to any one who was not heir to the fint 
donor ; it followed that such reversion would, in his hands, be 
real assets of the donor, but not assets of any of the inier- 
mediate heirs. In the case of Tweedale v. Coventry, where A» 
question was argued before Lord Thurlow, but not decided, and 
the case of Smith v* Parker was relied on as the only authority, 
his Lordship said — ** The argument there is not worth reading. 
I do not believe it was reported by Mr. Justice Blackslone. 
There the contingent uses never came into possession. It was 
therefore not a reversion after an estate tail, but after an estate for 
life only." And in giving judgment he said it was unneeessniy 

■ 

for him to decide upon the question of the reversion ; if that had 
been necessary, the case in the Common Pleas did not so satisfy 
his mind ab to enable him to decide it, without referring it tn a 
court of common law. 

35. The late Mr. Serjeant WilKams, in his notes loSaundciB, 
says he had compared the ease of Smith v. Parker in the fepnrt, 
with the paper^book, which was delivered to one of die jndgea 
who then sat upon the bench ; and it appeared by it, and alse 
by a short note taken by him on the paper4xx)k, that the case 
was correctly stated by Mr. Justice Blackstone, and that the 
Court was of opinion the reversion was assets. But the Serjeant 
observes that the case of Smith v. Parker may be found to be 
of doubtful authority. And that in a case determined by Lonl 
Hardwicke, he laid it down that a reversion was not assets for 
payment of the bond debts of any person, but the ancestor fram 
whom the lands immediately descended. 

36. In a modern case Lord Alvanley denied the anthority of 
the case of Smith v. Parker, and said — ^* It appears to me that 
it cannot be supported, without impeaching all the decisions which 
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establish that the Testing of a reversion will not make such a 
pas9e$$iofratris as to convey the estate to the heir of the person in I'i^ ^' <:• ^• 
whom it vests." 

87. A reversion expectant on an estate tail is liable to the ^^^^ ^ i^^' 
judgments, statoteSi and recognizances, of all those who were 
«t any time entitled to it, whenever such reversion comes into 
possession ; becaose these securities are liens which attach on all 
the estates of the debtor. 

38. Doctor Gary, being seised in fee, made a settlement to Gifiard v. Bar- 
the use of himself for life, remainder to Sir George Gary for 45]'. 1 ves. 
life, remainder to trustees to preserve contingent remainders, re* ^P" ^^^* 
mainder to the first and other sons of Sir George Gary in tail 
male, remainder to William Gary for life, with Uke remainder to 
his first and odier sons, remainder to Nicholas Gary for Ufe, with 
like remainders to his first and other sons, remainder to Doctor 
Gary in fee. 

Upon the death of Dr. Gary, the remainder to Sir George 
Gary came into possession ; and the reversion descended to Sir 
George Gary, as heir at law to Dr. Gary. 

Sir George Gary acknowledged a judgment, and died without 
issue; whereupon the estate limited to William Gary took 
^fiect, and the reversion in fee descended to him. He had two 
sons, who died ; by which the reversion came into possession : 
and the question was, whether the reversion, when it came into 
possession, was liable to the judgment acknowledged by Sir 
Geoi^ Gary. 

Lord Hardwicke was of opinion that the reversion was liable 
to the judgment, because it was the estate of inheritance of Sir 
George Gary : and as it was so, subject to the intermediate es- 
tates for life, it was in him liable to be granted, or charged, ox 
incumbered, as he thought fit; and as he might have granted or 
charged the reversion, so might he have granted a lease for one 
thousand years out of it, and which would have taken efiiect out 
of the reversion in fee. And if it had come to William Gary, he 
could not have claimed such reversion but subsequent to that 
lease ; and as he might have done so, in like manner might he 
have charged it by judgment or statute. The point that was in 
Kellow V. Rowden is not applicable to this case ; for, in that 
action, the second son was charged as immediate heir to his 
father ; but, in this case, the reversion would not be liable to the 
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bond debts of Sir George Gary as assets by descent, because 
that cannot be where there is an intermediate estate, bat must 
be where the heir takes as immediate heir to the ancestor, who 
entered into the bond. Bat, on judgment, you charge the 
terre-tenant of the estate that was in the person who acknow* 
ledged the judgment ; but not so by his bond, unless the lands 
came as assets by descent to the very heir of Sir George Cary» 
This, said bis Lordship, will not be liable to the inconveniences 
I fiist apprehended ; for, if either of the persons that took an 
estate tail had suffered a recovery, there would have been an end 
of the reversion in fee. Where there is a tenant in tail, with 
reversion to him in fee, and this reversion descends to the de^ 
fendants, they must take it, liable to the judgment, or statute, or 
rec<^izance of any of their ancestors, in whom the estate at any 
time was : and, therefore, I am of opinion that this reyersion is 
liable to the judgment (a) 

39. A reversion expectent on an estate tail is also liable to the 
leases made by all those who were at any time entitled to it, and 
to all the covenants contained in those leases, whenever such re- 
version comes into possession. 

40. William Martin, being tenant in tail with the immediate 
reversion in fee in himself, demised the premises to Elizabeth 
Westcombe for ninety-nine years, if two persons should so long 
live, to commence after the determination of a preceding lease. 
William Martin died, leaving issue Nicholas Martin his eldest 
son and heir; who, being the issue in tail, and also entitled to 
the immediate reversion in fee, levied a fine to the use of himself 
and his heirs. 

It was resolved, that, as the reversion in fee came into posses- 
sion by the operation of the fine, the lease became a charge on 
that reversion; and could not be avoided either by Nicholas 
Martin, or the cognizee of the fine. 

41. Charles Lord Shelbume, being tenant in toil male of the 
lands in question, with remainder to his brother Henry in tail 
male, remainder to his own right heirs ; demised them for three 



(a) [In reference to the subject of the preceding sections 27 — 38. indasife, the 
reader is refened to the statute 3 & 4 Will. 4. ch. 104., by which any estate or interest 
in freehold, customary or copyhold lands, &c., of or to which any person after the pass- 
ing of the act (29th August 1833), shall die seised is made assets for specialty and 
simple contract debts : for the words of the Act, see Vol. 1. Tit. Us. 57.] 



Tttte XVII. Reversion, s. 41. 361 

lives, with coveDants for pei*petual renewal. Charles Lord 
Shelburne died without issue, by which means his brother Henry 
becaome entitled to an estate in tail male in the premises, with 
the reversion in fee in himself. In the year 1697, Henry Lord 
Shelburne levied a fine of those lands ; and, in consideration of 
of his marriage, settled them on himself for life, with remainder 
to his first and other sons. 

The lessees having claimed a renewal on the death of some of 
the persons for whose lives the leases were granted, Henry Lord 
Shelburne refused to renew, alleging, that as his brother Charles 
was only tenant in tail of the lands comprised in those leases, he 
had no power to make them, and was not bound by the covenants 
for renewal. 

• The Court of Exchequer in Ireland decreed that Henry Lord 
Shelburne should renew those leases. From this decree there was 
an appeal to the House of Lords ;~and, on behalf of the appellants, 
it was argued that the tenant in tail at law, independent of the 
statute 32 Hen. 8. had no right to make a lease absolutely to 
bind the issue in tail, and much less the remainder^man ; and 
that, even by that statute, a tenant in tail has no power to grant 
leases to bind those in remainder ; and therefore the leases in 
question were absolutely void as against the appellant, who did 
not claim under Lord Charles, or as issue in tail, but as remain- 
der-man. That the estate tail, out of which the leases first arose, 
being spent, and the appellant not claiming under it but by a 
distinct limitation to himself in tail male, his fine could not let 
in Lord Charles's leases upon that estate, which came in lieu of 
the Earl's estate tail ; nor could it, by consolidating the two 
estates, let them in upon the reversion, both because the Earl 
acquired a new estate, and because the uses of the fine were 
never declared to him in fee, but directly to the usesof the settle- 
ment, by which, in consideration of his own marriage, the Earl 
bad an estate for life only, with remainder to his first and 
other sons : and these estates arose and were granted out of the 
estate tail, which the Earl had before the fine, and not out of 
a reversion. 

On the other side it was contended, that by the fine which 
Earl Henry levied in 1697, the estate tail limited in remainder to 
him was barred and extinguished in the same manner to all in- 
tents and purposes as if he was dead without issue ; and the re- 
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fersioQ in fice which descended to him as hair of Lord Charics 
immediately took effect id poMessiou : and as the new naea of 
th^ marriage settlement of 1697 arose out of that rerenioii in 
fee, they were therefore subject to aU antecedent incamfarmncea 
and engagements which could affect that reversion. That as 
this reversion in fee, after it had taken effect in yonwniion by- 
means of a fine, was specifically bound by the covenants for 
perpetual renewal ; and as such covenants are considered as real 
agreements, and go with the land, so they are, in their nature 
proper for a specific performance, and would, in equity, aflEect 
the legal interest of all those who take the estate with notice of 
them. That all those claiming under the eettlemeotof 16B7 
had notice of these leases and covenants and were as mudi 
bound by an equitable lieo upon the lands, as Earl Henry him* 
self, especially in favour of lessees who had made very great im- 
provements, and were, therefi>re, to be considered as purchasers 
of the right of renewal. After hearing counsd on this appeal, 
the following question was put to the Judges, viz. : — ^' Whetlier, 
by the fine levied by the appellant, the Eari of Shdhurne, in 
Easter Term» 1697, the reversion in fee of the estate in qnestioa 
was let in, subject to the leases in question, made by Cbaries 
Lord Shelbume, and the covenants therein contained for a per* 
petual renewal ? " The Lord Chief Justice of the Eaug's Bench 
delivered the unanimous opinion of the Judges to this effect, viz. 
'^ That the leases for lives now in being were good and effectnal, 
as being served out of the reversion in fee, which Lord Chaiies 
had when he made them, and which was now in Lord Henry ; 
and that the oovenauts for renewal were binding on Lord 
Henry, as a lien on the same reversion, which he had let in by 
barring, discharging, and extinguishing bis estate tail." It was, 
therefore, ordered and adjudged, that the appeal should be dis- 
missed, and the decree therein complained of affirmed. 
MteSf^l^in 42. All particular estates are subject to merge in the reviei^ 
the revenioD, gion, whenever the same person becomes entitled to both, except 

6xoept ettetot 

tail. estates tail. And when, previously to the stat 3 & 4 Will .4. c. 74., 

^^ ' ^* ' the protection of the statute De Bonis CondUumaUbut was taken 

away from estates tail, and they were converted into base Gees, 
Tit.39.Mei^. ^Y^^jg^ ^y^y merged in the reversion, and became liable to the 

charges and leases of aU those who were at any time entitled to 

such reversion : but now, by the 39th section of the above sta- 

tute, such base fees do not merge. 
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Section I. 

With respect to the nomber and connexion of the ownem Estetasin 
of real estates, lands and tenements may be held in four ■•^*"^^y- 
different ways ; namely^ in severalty, joint-tenancy, coparcenary, 

and commoB. 

Where a person holds lands in his own right only, withoot 
having any other joined or connected with him an point of in- 
terest, daring the estate therein, he is said to hold in severalty. 
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Id joint te- 2. But where lands are granted to two or more persons, to 

Li°^*277. ^o\A to them and their heirs, or for term of their lives, or for 

term of another's life, without any restrictive, exclusive, or ex- 
planatory words ; all the persons named in such instrument, to 
whom the lands are so given, take a joint estate, and are called 
Joint tenants. For the law will interpret a grant of this kind, 
so as to make all its parts take effect, which can only be done 
by creating an equal interest in all the persons who take under 
it. (a) 

3. An estate in joint tenancy can only arise by purchase or 
grant, that is, by the act of the parties, and never by the mere 
act of law. As to the words by which this estate may be created, 
the cases on that point will be stated in Title XXXIL Deed^ and 
Title XXXVIII. Detjise. 

1 lut 183 b. 4. An estate in joint tenancy may be had in remainder. Thus 

if a gift be made to two men, and the heirs of their two bodies, 
remainder to them two and their heirs ; they are joint tenants of 
the remainder in fee. 

Liu 1. 285. 5. Where lands are conveyed to two persons, and the heirs 

of one of them, they are joint tenants for life, and the fee simple 
is in one of them. If the person who has the fee dies, the other 
shall hold the entirety, by survivorship, during his life. In the 
same manner where lands are given to two persons, and the heirs 
of the body of one of them, they are joint tenants for life, and 
the estate tail is in one of them. 

1 Inst. 184 b. 6. Lord Coke says, when land is given to two, and to the 

heirs of one of them, he in remainder cannot grant away his fee 



Mr. Hargrave observes that there is a seeming difficulty in 
this passage, but conceives Lord Coke's meaning to be, that 
though for some purposes the Estate for life of the joint tenant 
having the fee is distinct from, and unmerged in, his greater 
estate ; yet for granting, it is not so : but both estates are in 
that respect consolidated, notwithstanding the estate of the other 
joint tenant. Therefore, that the fee cannot, in strictness of law, 

(a) [Sometiines lands are ignorantly cooTeyed or devised to two (tnistees) and the 
survivor of them and the heirs of the survivor : this does not create a joint-tenancy in 
fee, but gives a joint estate for life, and a contingent remainder to the survivor until the 
contingency happens, the fee results to the grantor, or to the heir at law of the devisor. 
3 AnsU. 836. 2 Yes. J. 209, 210. Butl. Co. Lit. 191. a note (1.) Feam. C. R. 357.] 



Title XVIII. Joint Tenancy. Ch. L s. 6—9, 365 

be granted as a remainder, eo nomine^ and as an interest dis- 
tinct from the estate for life. 

7. Two persons may have an estate in joint tenancy for their 
lives^ and yet have several inheritances. Thus Littleton says, 
** If lands be given to two men, and to the heirs of their bodies ■. 283. 
begotten, the donees have a joint estate for term of their lives, 
and yet they have several inheritances. For if one of the donees 
hath issue and die, the other which surviveth shall have the 
whole term for his life ; and if he which surviveth also have issue 
and die, then the issue of one shall have one moiety, and the 
issue of the other the other moiety ; and they shall hold the land 
between them in common, and are not joint tenants, but tenants 
in common. And the cause why such donees have a joint estate 
for term of their lives is, for that at the beginning, the lands 
were given to them two; which words, without more saying, 
make a joint estate to them for term of their lives. And the 
. reason why they shall have several inheritances is this, inasmuch 
as they cannot by any possibility have an heir between them, as 
a man and a woman may, the law will that their estate and in- 
heritance be such as is reasonable, according to the form and 
effect of the words of the gift : and this is, to the heirs which 
the one shall beget of his body by any of his wives ; and to 
the heirs which the other shall beget of his body by any of his 
wives ; BO as it behdveth by necessity of reason that they have 
several inheritances." 

8. Littleton says, it is the same where lands are given to two 1.234. 
females, and the heirs of their two bodies. And Lord Cowper has 2 Vtfn.MS.' 
observed that where there was a devise to the testator's two 
daughters, and the heirs of their two bodies, it was a joint estate 

for life, with several inheritances. But the testator never meant 

that the surviving daughter should turn out the issue of her 

deceased sister. That was the point upon the appeal in Wilkin- printed Case^, 

son t?. Spearman, where the Lords inclined to the appellant; ^^pf wms. 530. 

yet the judges all agreeing that the law was so settled, the 

Lords would not alter it. His Lordship also said that a devise 

to the testator's two daughters and their issue, and in default of 

such issue to J. S., gave them a joint estate for life, and several 

inheritances. 

9. If a person gives lands to two men and one woman, and 1 Inst. 184 a. 
the heirs of their three bodies begotten ; in this case they have 
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aeveml inherittnoes. For though it might be said that the 
woman may by possibility marry both the men, one afler 
another ; yet, first* she cannot marry them both m pr^Btenti ; 
and the law will never intend a possibility upon a possibility ; 
as first to many the one, and then to marry the other. So it is 
if a gift be made to one man and two women, mutatis mutandig* 

Id* 10. In the same manner if a gift in tail be made to a man 

and to his mother, or to a man and to his sister, or his annt, 
the parties take several inheritances; because they cannot 

Id. 182 b. marry. Lord Coke says, that in all these oases there is no 

division between the estates for life, and the several inherit- 
ances: for they cannot convey away the inheritance after their 
decease, because it is divided only in supposition and consider* 
ation of law ; and to some purposes the inheritance is said to be 
executed. 

11. The nature of a joint tenancy requires the following dr- 



csute. cumstanees : — 1 . Unity of interest 2. Unity of title. 3. Unity 

of time. 4. Unity of poss e ssion ; or, in other words, joint 
tenants have one and the same interest, accruing by one and 
the same conveyance, commencing at the same time, and held 
by one and the same undivided p o sa o ssion. 
Unity of in- 12. With respect to unity of interest, one joint tenant can^ 

not be entitled to one period of durattoa, or quantity of interest, 
and the other to a diffsreot one. One cannot be tenant for life, 
and the other for years ; one cannot be tenant in fee, and the 
other tenant in tail. It has however been stated that where an 
Anit,8.6. estate is limited to two persons, and to the heirs of one of 

them, they are joint tenants for life. 
1 imt 188 a. 13. If a man deooises lands to two persons, to hold to the one 

for life, and to the other for years, they are not joint-teaantB. 
For an estate of freehold cannot stand in jointure with a term 
of years, and a reversion upon a freehold cannot stand in 
jointure with a freehold and inheritance in possession. 
Id. 14. It is however said by Lord Coke that a right of action 

and a right of entry may stand in jointure. For at common 
law the alienation of the husband was a discontinuance to the 
wife of one moiety, and a disseisin of the other ; so as after the 
death of the husband, the wife had a right of action to one 
moiety, and the other joint tenant a right of entry into the other ; 
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but they were joint tenanto of the right, because they might 
join in a writ of right 

16. Secondly^ that a right of action, or a bare right of entry. Id: 
cannot stand in jointure with a freehold or inheritance in pos- 
session: therefore if the husband made a feoffment of the 
moiety, this was a discontinuance of that moiety; and the other 
joint tenant remained in possession of the freehold and inherit- 
ance of the other moiety ; which, for the time, was a severance 
of the jointure. 

16. As to unity of title, the estate of joint tenants must Unity of tide. 
be created by the same act or instrument, whether legal or 

illegal ; as by one and the same feofiment, gnint, fine, or other 
conreyance or assurancoi or by one and the same disseisin ; for 
a joint tenancy cannot arise by descent or act of law, as has 
been already obserred* but only by purchase or acquisition of 
the party. 

17. With respect to unity of time, the estate must become Unity of time. 
Tested in all the joint tenants at one and the same instant, as 

well as by one and the same title. Thus if lands be demised for i Imt. IBS a. 
life, remainder to the right heirs of J. S. and J. M., J. S. hath 
issue and dies, and afterwards J. N. hath issue and dies ; the 
issues are not joint tenants ; because the one moiety vested at 
one time, and the other moiety «t another time. 

18. Lord Coke, however, says, that in some cases there may id. 

be joint tenants, and yet the estate may vest in them at several * * "^ * 

times. Thus, if a man makes a feoffment, to the use of himself, 

and of such wife as he shall afterwards marry, for term of their 

lives; and after he takes a wife; they are joint tenants; and Ttua6.c5. 

yet they come to their estates at several times. 

19. A man made a feoffmait in fee, to the use of himself for BUndford v. 

Dlanilfiinl 

life ; then to the use of every one of his issue female, and to the 3 boIsu 101. * 
heirs of their bodies ; then to the issue of one daughter at one 
time, of a second daughter at another time* and of a third daugh- 
ter at another time ; so that this was to vest severally in them, 
and afterwards to all. Lord Coke said it was adjudged that they 
were joint tenants ; and yet they came in at several times ; but 
the reason of this was, because the root was joint, 

20. A person devised lands to his two sons, and the heirs of Aylor v. Cheb, 
their bodies ; and that his executom should have them until they 
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came to their several ages of 21 years. The qaestioQ was, 
whether one of them might enter ; for it was objected that it waa 
a joirit estate to them, which could not be, if they should have 
several commencements. But four of the Judges were of opi^ 
nion, that when either of them came to the age of 21, he should 
then have his part and possession ; and yet the joint tenancy 
should take place. 

21. A person levied a fine to the nse of himself for life, re- 
mainder to his wife for life, remainder to Sir Peter Temple and 
Anne his wife for their lives and the life of the survivor of them, 
remainder to their first and other sons in tail, remainder to the 
issues female of their bodies and the heirs of their bodies begot- 
ten. Sir Peter Temple had issue by Anne two daughters, Anne 
and Martha. Martha died without issue; afterwards Anne died. 
It was argued that the two sisters were tenants in common. But, 
per Holt, the estate was limited by way of use to the issues fe- 
male, and issues female comprehended all issues female. Then 
the case was, tenant for life, remainder to all his issues female. 
See. If the tenant for life has but one daughter, she shall have 
the whole estate tail ; if he has more daughters, Ihey shall be 
joint tenants for life, with several inheritances. The case in Coke 
Lit. 188 a., of a feoffment to the use of himself for life, and of 
such wife as he should afterwards marry, and then he marries, 
he and his wife are joint tenants, would rule the case in ques- 
tion ; for it was a joint claim by the same conveyance which 
made joint tenants, and not the time of vesting. 

22. Lands were devised to a woman and her children, on her 
body begotten, or to be begotten, by W. A. and their heirs for 
ever. It was determined that the devisee and all her children took 
as joint tenants ; and it was no objection that by this means the 
several estates might commence at different times. 

23. Although some of the persons to whom an estate is limited 
be in by the common law, and others by the statute of Uses, yet 
they will take in joint tenancy. 

24. A fine was levied to A. and B., to the use of the said A. 
and B., and also to C. Adjudged, that they were all joint 
tenants ; thougb A. and B. were in by the fine, and C. by the 
statute of Uses. 

25. In a modern case, which will be stated hereafter, Lord 
Thurlow held, that whether a settlement was to be considered as 
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a conveyance of a legal estate^ or a deed to uses, would make no 
difference ; and that the vesting at different times would not pre- 
vent its being a joint tenancy. 

26. With respect to unity of possession, joint tenants are said Unity of 
to' be seised per my et per tout ; that is^j^ch of them has the en- 
tire possession, as well of every part, as of the whole. They 
have not, one of them a seisin of one half, and the other of the 
remaining half: neither can one be exclusively seised of one acre, 
and his companion of another: but each has an undivided 
moiety of the whole, not the whole of an undivided moiety. 
From which it followed that the possession and seisin of one 
joint tenant was the possession and seisin of the other. 

[But now by the statute 3 8c 4 Will. 4. c. 27. s. 12., the above 
rule is in some measure qualified : the words of the act are 
*' That when any one or more of several persons entitled to any 
land or rent as coparceners, joint tenants, or tenants in common, 
shall have been in possession or receipt of the entirety, or more 
than his or their undivided share or shares of such land or of the 
profits thereof, or of such rent for his or their own benefit, or for 
the benefit of any person or persons other than the person or per- 
sons entitled to the other share or shares of the same land or 
rent, such possession or receipt shall not be deemed to have been 
the possession or receipt, of or by such last mentioned person or 
persons, or any of them.] 

27. The union and entirety of interest which exists between Joint tenancies 
joint tenants has given rise to the principal incident to this ^yor. 
estate, which is the right of survivorship. Thus Littleton 

says : — '^ If three joint tenants be in fee simple, and the one ^ ^^o. 
hath issue and dieth, yet they which survive shall have the 
whole tenements, and the issue shall have nothing. And if the 
second joint tenant hath issue, and die, yet the third which 
surviveth shall have the whole tenements, to him and his heirs 
for ever." 

28. The right of survivorship takes place in estates for years, 

as well as in freehold estates. Thus Littleton says, — '' If a ■• 281. 

lease of lands or tenements be made to many for term of years, 

he which surviveth of the lessees shall have the tenements only, 

during the term, by force of the same lease." And this benefit 

of survivorship takes place on a lease for years to two, though l Inst. 46 b. 

one of the lessees dies before entry. 

VOL. II. B B 
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29* The trust of a term in joint tenancy shall go to the sof- 
TiTor, in equity as well as at law. 

30. A lease was made for ninety-nine years, in trust for 
Eleanor and Mary Smith. Eleanor died ; her executor obtained 
an assignment of the lease from the trustee ; Ae administrator 
of the other sister brought a bill to have the whole term by sur- 
▼ivorship. 

Lord Cowper said, a trust of a term must go as the term mt 
law would have gone; and as survivorship would have taken 
place at law, it must do so in equity. Decreed, the defendant to 
account for the profits from the death of Eleapor, and to assign 
the term to the plaintiffs, or as they should appoint. 

31. Two joint purchasers of a lease for years assigned it to a 
third person, who was a fri^d of one of the joint tenants, with 
the consent of the other: but it was without consideration, and 
no declaration of trust was given ; which the defendant confessed 
in his answer. The question was, whether this trust should re- 
sult for the benefit of the survivor, or whether the creditors of 
the joint tenant who died should come in for an equal moiety in 
equity. The two joint tenants had continued to receive the 
profits jointly, after the assignment 

The Court was of opinion that though the right of survivor- 
ship was looked upon as odious in equity; yet in this case the 
trust should survive, for the benefit of the sorviving eetiui que 
trust only. 

32. There are, however, some cases, in which there may be a 
joint tenancy, without an equal right of survivorship. Thus, if 
lands are let to A. and 6. during the life of A., if B. dies, A. 
shall have all by survivorship; but if A. dies, 6. shall have 
nothing. 

33. As the right of survivorship is often attended with bard- 
ship and injustice, the courts of equity have taken a latitude in 
construing against joint tenancies, on the ground of intent 

34. Thus where two persons advanced a sum of money by 
way of mortgage, took the mortgage to themselves jointly, and 
then one of them died. Decreed, that when the money came to 
be paid, the survivor should not have the whole, but that the 
representative of the person who died should have a propor- 
tion, (a) 

(a) [It frequently occvn that settlement monies are lent by the trustees vpon moi^ge. 
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36. It was laid down by Sir Joseph Jekyll, that if two or more Idem. 
purchase lands, advance the money in equal proportions, and 
take a conveyance to them and their heirs> it is a joint tenancy ; 
that is, a purchase by them jointly of the chance of suryivorship. 
But when the proportions of the money are not equal, and this 
appears in the deed itself, it makes them in the nature of partners ; 
and however the legal estate may survive, yet the survivor shall 
be considered but as a trustee for the other, in proportion to the 
sums advanced by each of them. So if two or more make a Avelingo. 
joint purchase; afterwards one of them lays out a considerable 441. 
sum of money in repairs and improvements, and dies ; this shall 
be a lien on the land, and a trust for the representative of him 
who advanced it 

36. The defendant Craddock's father, the plaintiff Lake, and Lake v Crad- 
three others, five in all, having entered into an undertaking to y^^ 153. 
drain the overflowed lands of West Thorock ; the trustees for 
the sale, by the consent and direction of the commissioners of 
sewers, did by deed indented and enrolled, dated the 8th 
February 1695, in consideration of 5,145/. paid to the commis- 
sioners by the five purchasers, convey the same to the defendant 
Craddock's father, the plaintiff Lake, the three others, and their 
heirs; upon which several sums of money were expended in 
carrying on the undertaking. The plaintiff Lake brought his 
bill against the rest of the partners, or their representatives, for 
an account and division of the partnership estate: the only 
question was, whether these five purchasers, having made this 
purchase jointly, so as to become in law joint tenants, the same 
should survive in equity. Sir Joseph Jekyll decreed that no 
survivorship should take place ; for that the payment of money 

and in the mortgage deed no notice is taken of the settlement, in order that it may not 
incumber the mortgagor's title : the mortgage is made to the trustees in fee, and upon 
the feoe of the security the trustees appear to be the beneficial owners of the money ad- 
vanced \ so that although the legal estate survives upon the death of either of the trus- 
tees, the survivor cannot, consistently with the- equitable doctrine above stated, give a 
complete discharge for the mortgage money when paid off. In order to obviate this in- 
convenience in the case of trust money, it is proper to insert a clause that upon the death 
of either of the mortgagees, the receipt of the survivor, his execotors, &c. shaU be a suf- 
ficient discharge for the whole money, and that the survivor, his heirs, &c. may teconvey 
the estate, discharged from the mortgage debt, without the concurrence of the personal 
representatives of the deceased trustee. This in effect makes the trustees fuost joint 
tenants of the money. 

B B 2 
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created a trust for the parties advancing the same : and under^ 
taking upon the hazard of profit or loss was in the nature of 
merchandizing, when the jm accrescendi was never allowed. 
That supposing one of the partners had laid out the whole 
money, and had happened to die first, according to the con- 
trary construction, he must have lost all, which would have been 
most unjust. Wherefore it was decreed that these five pur- 
chasers were tenants in common. Upon an appeal, the decree 
was affirmed by Lord King. 

3Ves.258. 37^ j^j^ Hardwicke has assented to this doctrine; and has 

observed, that the Court of Chancery had taken a latitude in 
construing a tenancy in common, without the words equally to 
be divided, on the foot of the intent ; and therefore determined, 
that if two men jointly and equally advance a sum of money on a 
mortgage, suppose in fee, and take that security to them and their 
heirs, without the words ** equally to be divided between them,*' 
there shall be no survivorship. So, if they were to foreclose the 
estate, it should be divided between them, because their intent 
was presumed to be so. It had been said, indeed, that if two 
men made a purchase, they might be understood to purchase a 
kind of chance between themselves, which of them should sur- 
vive: but it had been determined that if two purchased, and 
one advanced more of the purchase money than the other, 
there should be no survivorship, though there were not the words 
^* equally to be divided," or ^* to hold as tenants in common ;'' 
which shewed how strongly the Court had leaned against sur- 
vivorship, and created a tenancy in common by construction, on 
^he intent of the parties. 

Who may be 38. All natural persons may be joint tenants: but bodies 

joint tenaats. * ... 

politic or corporate cannot be jomt tenants with each other. 
Nor can the king, or a corporation, whether sole or aggregate, 
be joint tenant with a natural person. 
1 Inst. 190 a. 39^ Thus Lord Coke says, — If lands be given to two bishops, 
to have and to hold to them two, and their successors ; seeing 
they take this purchase in their political capacity, as bishops, 
they ace not joint tenants; because they are seised in several 
rights; for the one bishop is seised, in right of his bishopric, of 
the one nioiety, and the other bishop, in right of his bishopric, of 
the other moiety ; and so by several titles, and in several capa- 
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cities: whereas joint tenants ought to have it in one and the 
same right and capacity^ and by one and the same joint title. 

40. But if lands be given to A. de B. bishop of N., and to a Idem. 
secular man, to have and to hold to them two and to their heirs ; 

in this case they are joint tenants, for each of them takes the 
lands in his natural capacity. 

41. This rule does not, however, hold in the case of chattels Idem, 
real ; for if a lease for years be made to a bishop and a secular 
man, they are joint tenants ; because, in this case, the bishop 
does not take in his political capacity. 

42. If lands be given to the king, and to a subject, to have Idem, 
and to hold to them and to their heirs, yet they are not joint 
tenants ; for the king is not seised in his natural capacity, but 

in his royal and political capacity, jure corona ; which cannot 
stand in jointure with the seisin of a subject, in his natural 
capacity. 

43. Lord Coke also says, if an alien and natural born subject i Inst. isob. 

n 9 

purchase lands in fee, they are joint tenants : but the king, upon 
office found, shall have a moiety. 

44. Husband and wife being considered in law as one person, Lit. s. 291. 
if an estate be conveyed to husband and wife, and to a stranger, 

the husband and wife will only take one moiety between them, and 
the stranger will take the other moiety. 

45. As there can be no moieties between husband and wife, Hasband and 
they cannot be joint tenants ; therefore, where an estate is con- j^jqi tenants. 
Teyed to a man and his wife, and their heirs, it is not a joint te- 
nancy ; for joint tenants take by moieties, and are each seised of an 
unundivided moiety of the whole. But husband and wife being 

but one pei'son, cannot, during the coverture, take separate es- 
tates ; therefore, upon a purchase made by them both, each has 
the entirety, and they are seised per tout, not per my ; and the 
husband cannot forfeit or alien the estate, because the whole of 
it belongs to his wife as well as to him. 

46. William Ocle, and Joan his wife, purchased lands to i inst. 187 a. 
them two, and their heirs. Afterwards William Ocle was at- 
tainted of high treason, for the murder of the king's father, 
Edward II., and was executed; Joan his wife survived him. 

King Edward III. granted the lands to Stephen de Bitterby and 
his heirs. John Hawkins, the heir of the said Joan, in a peti- 
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tition to the king, discloBed this whole matter; and, upon a 
icire facias against the pateDtee^ bad judgment to recoTer the 
lands. 

rrews^iVcni *^* •'• ^dr^^® purchased a copyhold estate, and took a sur- 
120. render of it to bimself, his wife, and his daughter, and their 

heirs. J. Andrews being visible owner of the estate, mortgaged 
it to the plaintiff, and died. The plaintiff brought his bill agiuost 
the mother and daughter to discover their title, and to aet 
aside their estates, as fraudulent against the plaintiff, who was 
a purchaser. 

The Court dismissed the bill ; because the husband and wife 

took one moiety by entireties, so that the husband could not 

alien or dispose of it, to bind the wife, and the other moiety was 

well vested in the daughter, (a) 

2 BUck* Re?' ^^' ^ copyhold estate was surrendered to the use of John 

1211. Fitzwalter and Elizabeth his wife, and the longer liver of them ; 

after the death of the longer liver^ to the right heirs of the said 
John and Elizabeth for ever. 

Lord Chief Justice De Grey said, this case fell exactly within 

a nice distinction laid down in our ancient law books, and 

Dmo.WUiod, ^hich, having never been over-ruled, continued to be law. The 

4 Bun. oc Aid. 

903. same words of conveyance, which would make two other persona 

joint tenants, would make a husband and wife tenants of the 
entirety : so neither could sever the jointure^ but the whole must 
accrue to the survivor. 

Sir W. Blackstone observed that this estate differed from 
joint tenancy, because joint tenants took by moieties, and were 
each seised of an undivided moiety of the whole per my €t per 
tout ; which drew after it the incident of survivorship, or jus 
accrescendi. But husband and wife being considered in law as 
one person, they oould not, during the coverture, take separate 
estates ; upon a purchase made by them both, they could not be 
seised by moieties, but both and each had the entirety. They 
were seised per tout, and not per my ; the husband, therefore, 
could not alien or devise that estate, the whole of which be- 
longed to his wife, as well as to himself. 

Doe v. Parratt, 49, A person devised a copyhold estate to John Freestone and 

5 Te m R. 662. . , ^^ 

Lucy his wife, and to their heirs and assigns for ever. J. Free- 

(a) Vide Effingham v. Carew, 1 And. 39. and Dyer 332., contra^ — ^This wai not a 
deciaion of a cpurt of joatioe, but on]y an award. — Note to former edition. 
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stone the devisee was admitted, and surrendered to James Rick- 
son in fee. Upon the death of John Freestone, Lucy his widow 
wais admitted, and brought an ejectment against the person who 
claimed under her husband's surrender. 

Lord Kenyon. — " We are now in a court of law, and we are 
called upon to decide the legal rights of the parties. It seems 
to me, from the manner in which the case is drawn, to have been 
intended to be argued that the devise in the first will to J. Free- 
stone and Lucy his wife created a joint tenancy : but that ques* 
tion has been properly abandoned : for though a devise to A. and 
B., who were strangers to and have no connexion with each 
other, creates a joint tenancy, the conveyance by one of whom 
severs the joint tenancy, and passes a moiety; yet it has been 
settled for ages that when the devise is to the husband and wife, 
they take by entireUes, not by moieties ; and the husband alone 
cannot, by his own conveyance, without joining his wife, divest 
the estate of the wife. This is sufficient to warrant us, sitting Vide Owen 
in a court of law, in determining in favour of the present Tiu3^c.'io. 
plaintiff.'' 

60. But where an estate is conveyed to a man and a woman i iDit. is? b. 
who are not married, and who afterwards intermarry ; as they Moody.^* 
took originally by moieties, they will continue to hold by moieties 

after the maniage. 

61. It was formerly held that where lands were given to two Not subject to 
women, and the heirs of their two bodies begotten, the husband dowe^ 

of one of them, having issue, should be tenant by the curtesy, Jgg^JJ^ ^ ^' 
living the other; the inheritance being executed. But Lord 
Coke observes that Littleton has cleared up this doubt, by shew- 
ing that the inheritance is not executed; therefore the husband 
cannot be entitled to an estate by the curtesy. 

62. The widow of a joint tenant in fee or in tail, is not Lit. 8.45. 
entitled to dower; because, upon the death of her husband °^^\ 
the estate goes to the other joint tenant; who is then in, 

from the first feoffor or donor, and may plead such feoffment 
or gift as originally made to himself, without naming his com- 
panion. 

63. In consequence of the right of survivorship among joint Joiat tenants 

cannot charge 

tenants, all charges made by a joint tenant on the estate deter- their estates, 
mine by his death, and do not affect the survivor ; it being a 
maxim of law, that ju9 accrescendi preferiur oneribus. 
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B.286. 64. Thus Littleton says, if there are two joint tenants in fee, 

and one of them grants a rent charge, by deed, out of that which 
belongs to him ; in this case, during the life of the grantor, the 
rent charge is effectual : but after his decease it is void ; for he 
who hath the land by survivorship shall hold it discharged ; be- 
cause he is in by survivorship, and claims under the original 
feoffment, not by descent from his companion. 

1 Insu 184 a 66. If one joint tenant acknowledges a recoscnizance or a 

Aber^venny s /p • • . 

cane, 6 Rep. 78. Statute, or suffers a judgment \n an action of debt to be entered 
,73, * ' up against him, and dies before execution had, it shall not be 

executed afterwards : but if execution be sued in the life of the 
cognizor, it shall then bind the survivor. But Lord Coke ob- 
serves that as well in the case of a rent charge, as of a recogni* 
zance, statute,or judgment, if he who makes the charge survives, 
it is good for ever. 

1 lafu 185 a 66. If one joint tenant in fee simple be indebted to the king; 

and dies, no extent shall be made, after his decease, upon the 
land, in the hands of the survivor. 
Except by lease. 57, There IS One exception to this rule; for if there are two 

1 Inst. 186 a. . . '^ 

2 Roll. Ab.89. joint tenants in fee, and one of them makes a lease for years to 

a stranger, it will be good against the survivor; even though 
such lease does not commence till after the death of the joint 
tenant who made it; because it is an immediate disposition of 
the land. 
Wbitlock V, 58^ jf ^^^ persons are joint tenants for life, and one grants 

2 Roll. Ab. 89. his moiety to J. S., to have for certain years, to commence after 

the death of his companion ; and the other moiety to the said 
J. S. by the same deed, to have from the death of the lessor for 
certain years, and dies; the survivor shall hold the land dis- 
charged of any lease, notwithstanding this grant. For the lease 
of his own moiety, which he might have leased, was not to com- 
mence till after the death of his companion, and he had not any 
power to lease the other moiety which belonged to his com- 
panion ; so all was void. 
In what acts 69. In consequence of the intimate union of interest and pos- 

they must all . . . 

join. session which exists between joint tenants, they are obliged to 

join in many acts. Thus joint tenants must formerly have done 
homage, and must now do fealty together. 

60. There are however many cases where they need not at all 
join ; and where the act of one will be considered as the act of 
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all. Thus the entry of one joint tenant is deemed the entry of 6 Mod. 44. 
all ; and the seisin and possession acquired by such entry is the 
seisin and possession of them all. ^°^' 

61. Every act done by one joint tenant^ for the benefit of him- 
self and his companion^ shall be deemed the act of both. Thus i lost. 49 b. 
livery of seisin made to one joint tenant will enure to both : the 

entry or re-entry of one joint tenant is as effectual as that of 
both. So, where joint tenants make a lease, and the lessee sur- id. i92a. 
renders to one of them, this will enure to both ; because .they 
have a joint reversion. 

62. If there are two joint tenants for life or years, and one of 2 lost. 302. 

. . Tit. 3. c. 2. 

them commits waste, this is deemed waste by them both, as to 
the place wasted : but treble damages shall be recovered only 
against the person who actually committed the waste. * 

63. It has been stated that in consequence of the unity of '^^ pouession 
possession which exists between joint tenants, the possession of of the other. 

one is the possession of the other (6); from which it followed, 2 .423.* 

that a joint tenant could never be disseised by his companion, }^*?^' 
but by an actual ouster. So that if one joint tenant levied a 85. 

fine of the whole estate, it would not amount to an ouster of his 
companion. 

64. At common law joint tenants had no remedy against each Remedies 
other, where one alone had received the whole profits of the other. 
estate ; for he could not be charged as bailiff or receiver to his ^ ^°**' 
companion. But now, by the statute 4 & 5 Ann. c. 16. s. 27. 
actions of account are maintainable by one joint tenant, his exe- 
cutors or administrators, against the other, as bailiff, for receiv- 
ing more than his share. 

65. By the statute of Westm. 2. c. 22., one joint tenant may 2 Inst. 403. 
have an action, by writ of waste, against his companion. But 

Lord Coke observes that this act does not extend to castles, 
houses, or other places, for habitation of man; for one joint 
tenant might, for their reparation, have had a writ De repara- 
tionefocienda, (c) at common law. 

(6) [The law is dow altered by stat. 3 & 4 Will. 4. c. 27. s. 12.iNrhich enacts that 
the possession of one coparcener joint tenant, or tenant in common, shall not be the 
possession of the others. — Vide supra, sect. 26.] 

(c) [These wriu abolished by the sUtute 3 & 4 Will. 4. c. 27. s. 39. after the 3lsl 
Dec. 1834.— See also s. 37.] 
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CHAP. II. 
How a Joint Tenancy may be Severed and Destroyed. 
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Section I. 

An estate in joint tenancy may be eevered and destroyed by the 
destruction of any of its constituent unities, except that of 
time ; which, as it respects only the original commencement of 
the estate, cannot be affected by any subsequent transaction. 

2. An estate in joint tenancy is destroyed by the destructioa 
of the unity of interest, which may be done either by the act of 
the parties, or by he operation of law. 

3. Thus Lord Coke says. If a man makes a lease to two for 
their lives, and after grants the reversion to one of them in fee, 
the jointure is severed, and the reversion is executed for the one 
moiety ; and for the other moiety there is tenant for life, the re- 
version to the grantee. 

4. A. tenant for life, remainder to B. and three others fpr life, 
the reversion to C. and his heirs expectant. C. levied a fine to 

A. and B., to the use of A. for life ; after his death, to the use of 

B. in fee ; A. died, and afterwards B. died. The question was, 
whether the jointure was severed or not. 

It was resolved that the jointure was severed, and this differ- 
ence taken ; when the fee is limited by one and the same convey- 
ance, there one person may have a fee simple, and the other aa 
estate for life jointly ; but when they are first tenants for life» 
and afterwards one of them acquires the fee simple, there the 
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jointure is severed. As if a man makes an estate to three, and 
to the heirs of one of them, there one of them hath fee simple, 
yet the jointure continues ; for all is but one entire estate, 
created at one and the same time : therefore the fee simple can^ 
not merge the jointure, which took effect with the creation of 
the remainder in fee. But when three are joint tenants for life, 
and afterwards one purchases the fee, there the fee simple merges 
the estate for life ; for the estate for life was in esse before, and 
might be merged or surrendered, and so cannot the estate for 
life in the first case. In the same case, that is to say, when an 
estate is made to three, and to the heirs of one of them, and he 
who hath the fee dies, and one of the survivors purchases the re- 
mainder, the jointure is severed, causA qud supra. And when 
one tenant for life purchases the reversion in fee, if the jointure 
should remain, he would have a reversion in fee, and an estate 
for life also in part ; which reversion in fee he might grant OFer, 
and his estate for life would remain in part ; which would be ab- 
surd, and against reason : for, in the first case, when an estate is 
made to three, and to the heirs of one, he who hath the fee can- 
not grant over his remainder, and continue in himself, an estate Aote,c. l. 
for life. 

5. So, if a lease be made to two men for term of their lives, i loit. 182. b. 
and after, the lessor grants the reversion to them two, and to the 

heirs of their two bodies, the jointure is severed. 

6. Where the reversion in fee descends to one of the persons 
who is joint tenant for life, the joint tenancy will thereby be 
severed. 

7. A man, having issue three sons, devised lands to his, two 3 And. 202. 
youngest sons jointly for their lives. Afterwards, the eldest 

son, who had the reversion in fee, died, by which it descended to 
the second son. This was held to be a severance and destruc- 
tion of the jointure, by operation of law. 

8. An estate in joint tenancy may also be destroyed by the Of the unity of 
destruction of the unity of title. Thus, if one of the joint Lit. %. 292. 
tenants conveys his share to a stranger, it is a severance of the 

joint tenancy ; for the grantee and the remaining tenant hold 
by several titles ; the alienee coming into one moiety by the 
conveyance of one of the joint tenants, and the other joint 
tenant holding the other moiety by the first feoffinent. 

9. Another mode of destroying an estate in joint tenancy is, Of the unity of 

posiession. 
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by disuniting the possession ; for joint tenants being seised per 
my €t periout, every thing that tends to narrow that interest, 
so that each of them ceases to be seised of the whole and of 
every part, is a severance and destruction of this estate. 

to^a^nu^*en ^^' "^^^^ *' **** *^^" Stated that an alienation by one joint 

Ante, 8. 8. tenant to a stranger severs the joint tenancy, by destroying the 

unity of title. It also severs it, by destroying the unity of pos- 
session ; for the alienee and the remaining tenant have several 
freeholds. 

^^^^' 11. Littleton says, if there be two joint tenants in fee, and 

one of them makes a lease for life to a stranger, the joint 
tenancy is severed. Lord Coke observes that in this case there 

Ante, c. 1. is also a severance of the reversion. And it has been stated 

8* 67. 

that a lease for years made by one joint tenant will bind his 
companion, so that it operates as a severance pro tanto. 
1 Inst. 192 a. 12. So, if two be joint tenants of a lease for twenty-one years. 

and the one of them lets his part for certain years, part of the 
term, the jointure is severed, and the survivorship destroyed ; 
because a term for a small number of years is as high an 
interest as for many more years. 

13. A mortgage by a joint tenant, for a term of years, will 
operate as a severance of the joint tenancy. 
i^Ab Ea^ 293 ^^' Three persons being joint tenants of the trust of a term 
1 Salk. 168. for years, one of them mortgaged his third part. The question 

was, whether the joint tenancy was severed. 

Lord Cowper held that it was a severance ; for, in the case of 
a joint tenancy, which was a thing odious in equity, it would 
be a disadvantage to the mortgagor not to have it construed a 
severance. 

15. Alienations of this kind must, however, be valid and good 
Tit. 32. c. 2. in law, to have this effect ; for a conveyance by a joint tenant 

to his wife, being void at law, will not operate as a severance of 
a joint tenancy. 
Moyse V. Giles, 16. A joint tenant of a church lease, being taken ill on a 
124.* ' journey, and wishing to sever the joint tenancy, that he might 

provide for his wife, sent for the schoolmaster of the town, and 
directed him to prepare an instrument for that purpose. The 
schoolmaster drew a kind of deed of gift of the lease from the 
sick man to his wife, which he executed and died. The deed 

« 

being void in law, the widow endeavoured to establish it in 
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equity : but her bill was dismissed, it being voluntary, and 
without consideration. 

17. Articles of agreement by an infant, though made in con- 
sideration of marriage, will not operate as a severance of a joint 
tenancy. 

18. Ann May, previous to her marriage, being then an infant. May v. Hook, 
and possessed of a considerable leasehold estate, held in joint n. i. 
tenancy with her two sisters, by articles of agreement made i^'o-C.G. 112. 
between her, of the first part, John Hook, her intended husband, 

of the second part, and trustees of the third part, covenanted 
and agreed that the leasehold estates should be assigned to John 
Hook for his own use and benefit. The marriage took effect. 
Ann May died under age. The question was, whether these 
articles were, in equity, a severance of the joint tenancy. 

Lord Bathurst said, the first point attempted to be established 
was, that had Ann May been of full age when she entered into 
the articles, they would have amounted to a severance : but no 
determination to that effect had ever been made. That the co- Infra, s 20. 
joint tenants were not in this case to be considered as volunteers, 
as they claimed by a title paramount ; and that their situation 
approached nearer to of that issue in tail, who claimed performam 
doni, than to that of an heir at law, who claims only under his 
ancestor* That the utmost which the infant could do would be 
an avoidable act; and of course it would be in the discretion of 
the Court, either to give or refuse their assistance to it. By a 
parity of reason, it must always be in their power to model such 
contracts at their pleasure. That the contract in the present 
case was not such as the Court would uphold. Had the infant 
lived to come of age, and a bill been filed against her for the pei- 
formance of the articles, the Court would have set them aside, 
and referred it to a Master to draw new proposals for a proper 
settlement. As the contract was not such as would have bound 
the infant herself, d fortiori, it should not bind the co-joint 
tenants. That it would be a strange doctrine, that any act of an 
infant, which is by its nature avoidable, should sever the joint 
tenancy ; as, if that were allowed, it would always be in the 
power of the infant to say whether the joint tenancy should be 
severed or not. Then if any of the co-joint tenants should die 
under age, the infant might avoid his own act, by pleading f/</ra 
iBlatenif and resort to his title by survivorship; which would be 



2 Ves. 634. 
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a great injustioe and hardship on the co-joint tenants. On these 
gronnds he was of opinion that the articles did not amoant^ in 
equity, to a severance of the joint tenancy. 

X)^^|^'~~ 19. Regolariy every disposition by one joint tenant, in order 

to bind his companion^ must be an immediate one ; for the other 
joint tenant daiming the whole, under the original feoffment or 
grant, the whole must descend to him, unless his companion has 
disposed of his share in his lifetme* From which it foUows 
that a devise can in no ease operate as a severance of a joint 
tenancy ; it being a maxim of law, that jus acerescemii pr^fatmr 
uliitna vobmtaiu 

mentto atoL ^* ^^ ^> ^^ ^^ Vemou's Reports, Vol. 11. p. 63. that if a 
joint tenant agrees to alien, and does it not, but dies, it wonld be 
a strange decree to compel the survivor to perform the agree- 
ment* Lord Hardwicke observing on this passage, says — " If 
the articles were such as amounted to a severance in equity, in 
such case this Court would decree sgainst the survivor." 

Ante, •. 18. 21.' In case of May v. Hook, Lord Bathurst appears to ha^e 

been of opinion that this point had never been decided : but, in 

3 Vea. 257. ^ modem case, Lord Alvanley, M. R., said — ** A covenant by a 
joint tenant to sell, though it does not sever the joint tenancy at 
law, will in equity. I have always understood this as a settled 
point, and have no difficulty upon it." 

Bjf the aiieoa- 22. An estate in ioint tenancy may also be destroyed by the 

tioD of one •' J J J J 

joint tenant to alienation of one joint tenant to another. And the proper con- 
veyance in this case is by release ; for one joint toMmt cannot 
enfeoff his companion, because they are both actually seised of 
the whole estate. 

1 Init. 273 b. 23. Thus if there be two joint tenants in fee, and one of them 

releases to the other, this will destroy the joint tenancy, and 
vest the whole estate in the releasee, who will then hold in 
severalty ; and the releasee shall, for many purposes, be adjudged 
in from the first feoffor. 

Liu s. 304. 24. If there are three joint tenants, and one of them releases 

by deed to one of his companions all the right which he hath ia 
the land, the releasee has a third part of the land with himsdf 
and his companion in common ; and he and his companion shall 
hold the remaining two parts in joint tenancy. (a) But if one 

(a) [So where one of three or more Joint tenants conveys his share to a stianger, it is 
a sererance only as to his sbaie ; the remaining shares contiAiie to be held in joioA 
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joint tenant releases to all the othera, they are in from the first Bro. Ab. Jomt 
feoffor or grantor, and not from him who released ; and they con- *"*^ ' 
tinue to hold in joint tenancy. 

25. If one joint tenant grants a rent out of his part, afterwards i lost 185 a. 
releases to his companion, and dies, the companion shall hold the 

land charged with this rent, because he comes to the estate 
by his own act, namely, by acceptance of the release, not by 
survivorship. 

26. Thus, where two persons were joint tenants in fee, and AbergaTenoy's 
one granted a rent-charge in fee, and afterwards released to the 7^'. ^ 
other; it was resolved that although, to some intents, he to 

whom the release was made, was in by the first feoffor, and no 
degree was made between them ; yet, as to the grantee of the 
rent-charge, he was in under the first joint tenant who released ; 
and by acceptance of the release, he had deprived himself of the 
ways and means to avoid the charge ; for the right of survivor- 
ship was the sole means to have avoided it, and that right was 
utterly taken away by the release. 

27. Three persons being joint tenants for life, one of them Chester v. 
sealed and delivered a deed to another, in which it was expressed 2 Saand.96. 
that he granted, bargained, sold, assigned, set over, and confirmed 

to the other, all the right, estate, title, interest claim, and de- 
mand of the grantor, of and to the lands holden in jointure. 
The question was, whether this deed was sufficient to pass the 
part or share of the joint tenant who made the deed, to the 
other to whom the deed was made, or not. It was adjudged 
clearly, without argument, that it was. And it was said by the 
Chief Justice, that though the jury had found that he granted^ 
yet the Court would adjudge that he released ; which was the 
proper conveyance for one joint tenant to pass his estate to the 
other. 

28. John Stile and Susan a feme sole were joint tenants for Eustace v. 
life. Susan took husband, who by fine granted to Stile, jacrSe. "* 
tenementa pradicta et totum et quicquid habent pro termino vita 

of the said Susan ; et ilia ei reddidit habendum, to him and his 
assigns, for the life of the said Susan ; and warranted it to him 
and his heirs, during the life of the said Susan. The question 

tenancy, and consequenUy subject to survivoiship among the remaining joint tenants. 
Cd, Lit. 304. Gale v. Gale, 2 Cos Ca. 156. Deone v. Judge, 1 1 East. 288.] 
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was, whether this fine should enure by way of release, or by 
grant of the estate, and severance of the jointure of the moiety * 
so that this estate should enure during the life of Susan. 

It was resolved that it should enure by way of release, and not 
by way of grant; and although it was granted by fine, it as well 
enured by way of release, as a grant by deed ; and the rather for 
the words ei reddidit, which enured by way of release : and both 
estates being vested in him, the law should vest that in him, as 
if he had it from the feoffor. And although it was objected 
that he had one estate from the feoffor by deed, and the 
other estate by the fine, so being by matter of record, he 
could not divide it, yet it was said that both estates being 
vested in him, the law should adjudge it in him, as by the first 
limitation. 

Doderidge hdd, that by whatever means he came to the estate 
of his companion, it should enure by way of release ; that he 
should be said in of the entire estate, as by the feoffment — - 
Therefore, if one joint tenant bargained and sold by deed enrolled 
to his companion, it should enure by way of release, and that he 
should be said in of the entire estate, as by the feoffment And 
if one joint tenant bargained and sold by deed enrolled to his 
companion, although that vested the use, and the statute vested 
the possession ; yet, being in him, the law should construe it to 
be entirely in him, and by division of estate. 

29. Joint tenants may destroy their estate by a voluntary 
partition among themselves. But such partitions must, at 
all times, have been made by deed ; except where the estate 
was only for years, for there they might make partition with- 
out deed. 

30. By the common law, one joint tenant could not compel 
the other to make partition, except by the custom of some parti- 
cular boroughs. But by the statute 31 Hen. 8. c. 1. reciting 
the inconveniences which joint tenants lay under, it is enacted 
that all joint tenants of any estate or estates of their own inheri- 
tance, in their rights, or in right of their wives, in any manors, 
&c. shall and may be coacted and compelled to make partition 
between them of all such manors, &c. as they hold as joint 
tenants, by writ De Partitione Faciendd, in that case to be de- 
vised in Chancery. 

31. As this statute only extended to joint tenants having an 
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estate of inheritance; an act was made, 32 Hen. 8. c. 32. by 
which joint tenants for. life or years are enabled to make parti- 
tion of their estates. 

32. In this action there are two judgments: the first. Quod Booth's Real 
partitio Jiat inter partes pmdicias, de tenementis, cum pertinentiis. Lit.'s.248. 
And upon this there goes out a judicial writ to the sheriff, to 

make partition ; which recites, first, the writ of partition and 
judgment, and then commands the sheriff, together with 12 men 
of the vicinage, &c. to go in person to the lands to be divided, 
and there, in presence of the parties (if they appear on summons 
to be made), by the oaths of those 12 men, to make an equal and 
fair partition, and allot to each party their full and just share, 
and then return the inquisition of the partition annexed to the 
writ, under the seals of the sheriff and the jurors; whose names 
are likewise to be returned. 

33. When the inquisition is thus returned, on motion made i Inst. 169 a.' 
to the Court, the second judgment is given in this manner: — 

Ideo consideraium est per curiam quod partitio Jirma et stabilis in 
perpetuum teneatur. 

34. In a writ of partition, if the judgment be given quod Beik«ley». 

..- ,- .... , !«•/¥• Warwick, Cro. 

partttto Jiat, and thereupon a writ is directed to the sbenn to Eiiz. 636. 
make partition, no writ of error lies: because the judgment is 
not complete till the sheriff's return and the second judgment 
which the law requires ; for, before that, the plaintiff may be 
nonsuited. Or he may, upon the return of the sheriff, sug- 
gest to the Court that the partition is not equal, and so 
have a new partition; and may also release before the last 
judgment. 

35. If after awarding the judicial writ, and before the return Cro. Elit. 636. 
of it, the defendant dies ; yet the partition is good, and the writ ^^' ^* 
shall not abate ; because before the death of the defendant 
judgment ought to be given that partition should be made ; 

and though, upon the return of the judicial writ, there is ano- 
ther judgment given, yet that is in confirmation of the first 
judgment. It seems, likewise, that upon the return of the 
judicial writ, no exception can be taken to it ; therefore it is 
not material whether the defendant be dead or alive then, 
since he can have no advantage by any plea on the return of 
the writ. 

VOL. II. c c 
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Yale s. Wind- 36. If the writ be brought by one joint tenant against 
£liz.64. several, and there happen to be error in the execatioo of 

it» and one of the defendants releases all errors to the plain* 
tiff, this shall not bar the others ; for each having a distinct 
interest, shall not be prejudiced by the release of his com 
panion. 
Moor V. On- 37. In this writ of partition may be demanded the view of 

■low, CrOa r ./ 

EUi.759. frankpledge, together with a manor; for though it be not 

severable of itself, nor partible, yet the profits thereof may be 
divided : or it may be divided thus ; that the one shall have it 
at one time, and the other at another ; also, being demanded 
within the manor, it may be well entirely allotted to one, and the 
land in recompence to another. 

38. By the statute 8 & 9 Wm. 3. c. 31. made perpetual by 
the statute 3 & 4 Ann. c. 18. s. 2. reciting that the proceedings 
on writs of partition were found to be tedious, chargeable, and 
oftentimes ineffectual, by reason of the difficulty of discovering 
the persons and estates of the tenants of the mapors, 8ic. to be 
divided ; and the defective or dilatory executing and returning 
of the process of summons, attachment, and distress, and other 
impediments, in making and establishing partitions, by reason 
of which divers persons, having undivided parts or purparts, 
were greatly oppressed and prejudiced, and the premises were 
frequently wasted and destroyed, or lay uncultivated or uq- 
manured, so that the profits of the same were totally, or in a 
great measure lost; for remedy whereof it is enacted, ''That 
after process of pone, or attachment returned upon a writ of 
partition, affidavit being made of due notice given of the said 
writ of partition, to the tenant or tenants to the action, and a 
copy thereof left with the occupier or tenant or tenants, or if 
they cannot be found, to the wife, son, or daughter of the 
tenant or tenants, or to the tenant in actual possession by virtue 
of any estate of freehold, or for term of years or uncertain 
interest, or at will, of the manors, &c. whereof the partition is 
demanded (unless the said tenant in possession be the demand- 
ant in the action), at least forty days before the day of the 
return of the said pone or attachment ; if the tenant or tenants 
of such writ or any of them, or the true tenant to the messuages, 
8cc. shall not in such case, within fifteen days after the return of 
such writ of pane or attachment, cause an appearance to be 
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entered, in such court where such writ of pone or attachment 
shall be returnable ; then, in default of such appearance, the 
demandant haying entered his declaration, the Court may pro- 
ceed to examine the defendant's title, and quantity of his part 
and purpart ; and accordingly as they shall find his right, part, 
and purpart to be, they shall for so much give judgment by 
default, and award a writ to make partition, whereby such pro- 
portion, part, and purpart may be set out severally ; which writ 
being executed, after eight days' notice given to the occupier or 
tenant and tenants of the premises, and returned, and thereupon 
final judgment entered, the same shall be good and conclude 
all persons whatsoever, after notice as aforesaid, whatever right 
or title they have or may at any time claim to have in any of 
the manors, &c. mentioned in the said judgment and writ of par- 
tition ; although all persons concerned are not named in any of 
the proceedings, nor the title of the tenants truly set forth." 

39. By the third section of this statute it is provided, '* That if 
such tenant or person concerned, or either of them, against whom 
or their right or title such judgment by default is given, shall 
within the space of one year after the first judgment entered, or 
in case of infancy, coverture, non sana memoria, or absence out 
of the kingdom, within one year after his, her, or their return, or 
the determination of such inability, apply themselves to the 
Court by motion, where such judgment is entered, and shew a 
good and probable matter in bar of such partition, or that the 
demandant hath not title to so much as he hath recovered ; 
then in such case the Court may suspend or set aside such 
judgment, and admit the tenant and tenants to appear and 
plead ; and the cause shall proceed according to the due course 
of law, as if no such judgment had been given. And if the 
Court upon hearing thereof shall adjudge for the first demand- 
ant, then the said first judgment shall stand confirmed, and be 
good against all persons whatsoever, except such other persons 
as shall be absent or disabled as aforesaid ; and the person or 
persons so appealing shall be awarded thereupon to pay costs ; 
or if within such time or times aforesaid the tenants or persons 
concerned, admitting the demandant's title parts and purparts, 
shall shew to the Court an inequality in the partition, the Court 
may award a new partition to be made, in the presence of all 
parties concem.ed (if they will appear), notwithstanding the 

c c 2 
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return, and filing upon record the former; which said second 
partition returned and filed, shall be good and firm for ever, 
against all persons whatever* except as before excepted." 

40. fiy the 4th section of this statute it is further enacted^ 
*^ That no plea in abatement shall be admitted or received, in 
any suit for partition, nor shall the same be abated by reason of 
the death of any tenant." 

41. By the 6th section of this statute, the under-sheriff in the 
presence of two justices may act for the high sheriff. ** And in 
case such partition be made, returned, and filed, he or they that 
were tenant or tenants of any of the said messuages, 8ic. or any 
part or purpart thereof, before they were divided, shall be tenant 
or tenants for such part set out severally to the respective land- 
lords or owners thereof, by and under the same conditions, rents, 
covenants, and reservations, where they are or shall be so di-*- 
vided ; and the landlords and owners of the several parts and 
purparts so divided and allotted as aforesaid shall warrant and 
make good untp the respective tenants the said several parts se- 
verally, after such partition, as they were bound to do by any 
copy, leases, or grants, of their respective parts, before any par- 
tition made. And in case any demandant be tenant in actual 
possession to the tenant to the action, for his part and propor- 
tion, or any part thereof, in the messuages, &c. to be divided by 
virtue of a writ of partition as aforesaid, for any term of life, 
lives, or years, or uncertain interest, the said tenant shall stand 
and be possessed of the said purparts and proportions for the Uke 
term, and under the same conditions and covenants, when it is 
set out severally, in pursuance of this or any other act, statute^ 
or law to that purpose." (a) 

42. The courts of common law [of late years have been] seldom 
resorted to for obtaining partitions of estates held in joint te- 
nancy. For the Court of Chancery, ever since the reign of 
Queen Elizabeth, has entertained suits for partition; upon the 
ground, that if the titles of the parties are in any degree com- 
plicated, it is extremely difficult to proceed in the courts of law ; 
and where the tenants in possession are seised of particular 



(a) Partitiona may now be made nnder indosure acts. Vide Tit. 30. fs. 39. But 
by the autute 3 & 4 Will. 4. c. 27. a. 36. Writs of Partition aie aboliihed after the lat 
J une 1 835. See also s. 38.] 
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estates only, the persons in remainder are not bound by the 
judgment 

43. A joint tenant may therefore now file a bill in the Court Amb. R. 236. 
of Chancery, praying for a partition of the estate ; in which case 

the Court will issue a commission to certain persons for that 

purpose, who may proceed to divide the estate without a jury, 

and make their return to the Court. If not objected to by any Calmady v. 

of the parties, the Court will decree the performance of such par- 2 Ves.jaii.568. 

tition, and direct the parties to execute proper conveyances to ^^ ^^' ^^* 

each other of the shares allotted to them. 

44. Lord Hardwicke has said, that where a bill is brought in Curtwright 

, . Vm PuIteDey, 

the Court of Chancery, to have a partition between two joint 2Atk. 380 
tenants, or tenants in common, the plaintiff must shew a title to 
himself in a moiety, and not allege generally that he is in pos- 
session of a moiety ; and this is stricter than a partition at law, 
where seisin is sui&cient. The reason is, because in Chancery 
conveyances are directed, and not a partition only ; which makes 
it discretionary, whether where a plaintiff has a legal title, they 
will grant a partition or not ; and where there are suspicious 
circumstances in the plaintiff's title, the Court will leave him to 
law. 

45. Sir W. Blackstone says, if two joint tenants agree to By an agree- 
part their lands, and hold them in severalty, they are no longer partition. 
joint tenants ; for they have no joint interest in the whole, but ^ C<»^°*- 1^^* 
only a several interest respectively in the several parts. And 

for that reason also the right of survivorship is, by such separa- 
tion, destroyed. 

46. In a modem case, in which the question was, whether Trewen v. 
persons taking a residue as executors, took as joint tenants; c. C.'220. 
Lord Thurlow said — " If in fact they were joint tenants, — could 

their having joined in an answer, that it was a tenancy in com- 
mon, have the operation of a severance? A note certainly 
would do it, because a joint tenancy may be severed by any 
contract : and if they said in their answer that they agreed so to 
do, I should construe them to have done a sufficient act to 
sever/' 

It should however be observed that an agreement of this kind 
must be in writing, and would only operate in equity; and that 
the legal estate would still be held in joint tenancy. 

47. An agreement by the husbands of two joint tenants to 
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make partition, with a partition made under sach an agreement,* 
will not bind the inheritance of the wives. 

u^*i"au 541 ^^' ^^^ ^^^ Susan Jackson being joint tenants in fee of 

certain copyhold lands, and being both married, the husbands, 
by mutual agreement, made a partition of the premises betweea 
themselves and the heirs of Mary and Susan, by which each of 
them agreed to take one part thereof, which each of them did, 
and entered into possession. Susan hekl a share of the premises 
so divided by virtue of such partition, and Mary enjoyed her 
part till her death : and Mary's share being at the time of the 
partition somewhat larger than Susan's, in consideration thereof 
Mary paid the taxes charged upon both. A bill was brought by 
the heir of Mary to confirm the division, and that the defendant 
Susan might be restrained from proceeding at law against the 
plaintiff, to compel a new partition thereof. Lord Hardwicke 
said, that where there had been a long possession under an 
agreement for owelty of partition, the Court was strongly in- 

SeeCo.Lii. 171 dined to quiet the enjoyment of such estates; and he was at 

a. note . g^^^ ^^ opinion to establish the agreement, but it appeared that it 

was only an agreement between the husbands, which could by no 
means bind the inheritance of the two wives ; for the argument of 
long enjoyment was of no force, unless it had been originally the 

&*20^*' ^^' agreement of the wives. His Lordship further observed, that if 

a joint tenant, upon a partition, thought proper to accept of a con- 
tingent uncertain advantage, where one moiety of the land was of 
superior value to the other, it would not vacate the agreement. 

By devolving 49. The last mode by which an estate in joint tenancy may 

person. ^ destroyed, is by the devolving of all the shares on one of the 
joint tenants, by survivorship ; by which he acquires an estate 
in severalty* 

60. [The statute of I Will. 4. c. 60., which authorises the 
conveyance of mortgage and trust estates vested in infant and 
lunatic mortgagees or trustees, does not extend to cases of par- 
tition, s. 18. But the statute I Will. 4. c. 66. a. 27., which re- 
lates to property belonging to infants and lunatics beneficially, 
authorises the completion of contracts entered into by persona 
subsequently becoming lunatic] 
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Section I. 

An estate in coparcenary arises, where a person seised of lands How this estate 
and tenements in fee simple, or in tail, dies leaving only daughters, lit. s! 241, 2. 
sisters, aunts, or other female heirs ; in which case the estate 
descends to all such daughters, sisters, &c. jointly ; when they 
are called coparceners, and are said to hold in coparcenary, and to 
make but one heir to their ancestor. 

2. An estate in coparcenary also frequently arises in con- idem, 
sequence of gavelkind and other customary descents to all the 
male children, in which they are coparceners. Hence Littleton 
says, that coparceners may be, either by the common law, or by 
custom. 

3. The properties of coparceners are in some respects like those Properties of 
of joint tenants ; for they have the same unities of interest, nnsTimk '■ 
title, and possession: and, as they make but one heir, they ^^^*' 
have one entire freehold in the land, in respect to the pracipe of 

a stranger. 

4. In many other points, however, coparceners differ materially 
from joint tenants. First, they always claim by descent, whereas 
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joint teoaaU alwsjB daim by pnrchaae. Tins Littleton ays, tf* 
•isten parchaae hiidft or tenemeiitBy tbey mie joint tenants t^ 
not copsroenars. Hence it likewise follows thst no eststes can 
be bdd in ccqisrcenaiy bot socb as are of a deaoendible nature, 
wbereas it has been stated that estates fiv life and yeais ssay be 
held in joint tenancy. 

1 Urt. 1S4 a. 5. No'onity of time is necessary to an estate in copareenaty ; 

for if a man has two daughters to whom his estate descends, 
and one dies leaving issue a son, soch son and the sonriving 
danghter, and when both the danghters are dead their two heirs, 
will be coparceners, though the estates vest in them at different 
times. 

Iil^ 6. Coparceneis, though they have an nnity, have not an en- 

tirety of interest; for between themsdves, to many purposes, 
they have, in judgment of law, several freeholds. They are pro- 
perly entitled, each to the whole of a distinct moiety ; and of 

3 Coom. 186. course there is no jus accrtscemdi, or survivorship, between them ; 

for each part descends severally to their respective heirs, though 
the unity of possession continues. 



The pMKiiioD 7, The possession of one coparcener [was until the recent sta- 
of the other. tute of 3 and 4 Will. 4. c. 27. (a)] the possession of the other ; 

the entry of one coparcener generally was accounted in law the 

entry of both, and no divesting of the moiety of the other. But 

^ ^1*373^^' ^^ Ck>ke says, where one coparcener enters specially, claiming 

the whole land, and taking the whole profits, she gains one 
moiety, namely, that of her sister, by abatement; and yet her 
dying seised shall not take away the entry of her sister. 

In a note to this passage, taken from Lord Nottingham's 
ManuBcripte, it is said — ** The contrary is held ; that one co- 
parcener cannot be disseised without actual ouster; and claim 
shall not alter the possession : " and the case of Smals v. Dale, 
which will be stated in the next title, was cited. 
1 Intt. 373 b. 8. Where both coparceners are actually seised. Lord Coke 
Vida topni, ^ys» the taking of the whole profits, or any claim made by the 
Tit. 18.1.26. QD^^ cannot put the other out of possession, without an actual 
1 lost. 243 b. putting out or disseisin : but if one coparcener enters claiming 

the whole, and makes a feoffment in fee, and takes back an 

(a) [By the 12th lection it is enacted that the poaaeasion of one of aeveral ooparcenera* 
joint tenants, or tenants in common, shall not be deemed the poaseasion of the others. 
Vide supra, TiUe XVIII. s. 26.] 
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estate to her and her heirs, and hath issue, and dies seised, this 
descent shall take away the entry (&) of the other sister ; because, 
by the feoffment, the privity of the coparcenary was destroyed. 
And this doctrine was admitted in the following case. 

9. In a writ of error from the Court of Kinsf s Bench in Ire- ^I^P?f* 

° , V, Tyrrell, 

land to that of England the case was, that Maurice Tyrrell, i Black. R. 
being a Roman Catholic, died seised of certain land, leaving 
two sons, Richard and James. By the Irish statute 2 Ann. 
estates in fee simple and fee tail, belonging to Roman Catholics, 
descended to all the sons, as if the lands were held in gavelkind : 
on the death of Maurice, his eldest son Richard entered alone, 
held the same for sixty-two years, till his death ; and in the 
mean time settled the same by fine and recovery, to which James 
his brother was privy. On the death of Richard in 1766, 
leaving two daughters, James, the lessor of the plaintiff, brought 
an ejectment against his two nieces, for two thirds of the moiety 
of the lands, whereof his brother died seised, as coheir in gavel- 
kind with his brother ; the other third being assigned to the 
widow of Richard for her dower. 

On the trial the judge directed the jury to find a verdict for 
the plaintiff; upon which a bill of exceptions was tendered, 
setting out in substance this case, which was returned into the 
King's Bench in Ireland ; and thereupon the Court gave judg* 
ment for the defendants. A writ of error was then brought in 
the Court of King's Bench at Westminster; and it was argued for 
the defendants, that sixty*two years' sole possession, and the 
fine, were a bar to this action by the common law. That this 
was a question, not between joint tenants or tenants in common, 
but tenants in gavelkind, who were coparceners : and the true 

state of the law was this, 1. If both enter, there must be an 

* 

actual ouster to make a disseisin, 2. If one enters generally, 
and takes the profits, this is no disseisin. 3. If one enters 
specially, as in the present case, claiming right to the whole, 
and taking the whole profits, this is a disseisin : but after his 
death, the other may enter, unless barred by the statute of Limi- 
tations. 4. If, after a special entry, one by feoffment or fine 

(fr) [By Stat. 3 & 4 Will. 4. c. 27. s. 89. it it enacted that no deicent cast, disconti- 
nuance, .or warranty, which shall happen after the 31st of December 1833, shall toll or 
defeat any right of entry or action for the recovery of land.] 
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partition. 



1 Inst. 166 a. 



Lit. s. 244. 



'tiik XIX. Coparcenary, s. 9 — 14. 

deatrt^B the ooparcenaiyy and takes back an estate in fee, am 
and dies, the entry of the other is barred. Here Richard enterF 
alone in 1 704 ; took the whole profits, settled the estate in 17 
with the privity of James, levied a fine, and died after havii . 
been sixty-two years in possession. The entry of James was there 
fore clearly barred, and he could not maintain an ejectment. 

The Conrt said, that the statute 2 Ann. made the lands of 
Roman Catholics descend in gavelkind, that was its whole effect ; 
and then the adverse possession of one gavelkind tenant would 
not operate as the possession of both* That was a qualified rule ; 
and in the present case the acts of ownership, fine, 8ic. made 
an actual ouster ; so that the statute of Limitations barred the 
plaintiff. 

10. Curtesy and dower are incident to estates held in copar- 
cenary ; as no survivorship takes place, each share descending 
to the heir of the respective coparceners. But in such a case 
dower can only be assigned in common ; for the widow cannot 
have it in a different manner from her husband. 

11. Estates in coparcenary may be destroyed by the aliena- 
tion of one of the coparceners to a stranger, which disunites the 
tide, and may disunite the interest ; and the lands cease to be 
held in coparcenary, [as to the share so conveyed, where there 
are three or more coparceners.] 

12. Estates in coparcenary may be destroyed by partition, 
which disunites the possession ; and Littleton mentions four 
sorts of voluntary partitions. The first is where coparceners 
agree to make partition, and do make partition of the tenemeatsy 
so that each takes a particular part in severalty. 

13. Lord Coke has observed upon this section, that if copar- 
ceners make partition at full age, and unmarried, and of sane 
memory, of lands in fee simple, it is good and firm for ever, 
though the values be unequal. Bat if it be of lands entailed, 
or if any of the parceners be of nonsane memory, it shall bind 
the parties themselves, but not their issues, unless it be equal. 
If any be covert, it shall bind the husband, but not the wife, 
or her heirs: if any be within age, it shall not bind the 
infant. 

14. The second mode of voluntary partition is, wheie the co- 
parceners agree to choose some friend to divide the lands ; in 
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which case the eldest daughter shall choose first, and the other 
daughters according to their seniority. 

15. The part which the eldest takes by virtue of her priority Liut.346. . . 
of age is called enitia pars. It is a respect paid to age, and 

merely honorary, for it does not descend to her issue, but the 
next eldest sister shall have it; whereas all those privileges 
which the law gives to the eldest sister, that are beneficial to 
her, descend to her issue, and even go to her assignee. 

16. The third mode of voluntary partition is, where the eldest Idem, 
makes the division of the lands ; in which case she shall choose 

last : for Lord Coke says, the rule of law is, ctyus est dimsio, al- 
terhis est electio ; for avoiding partiality. 

17. The fourth mode of voluntary paiiition is, to have the 
lands divided, and then the sisters to draw lots for their shares. 
And Lord Coke observes that in this kind of partition coparce- 
ners fortwiam fachmt judicem. 

18. Lord Coke also observes that there are other partitions in i ingt. i67a. 
deed besides those here mentioned ; for a partition between two 
coparceners, that the one shall have and occupy the land from 

Easter until the 1st of August in severalty, and the other shall 
have and occupy the land from the 1st of August till Easter, 
yearly to them and their heirs, is a good partition. Also, if two 
coparceners have two manors by descent, and they make par- 
tition, and the one shall have one manor for one year, and the 
other the other manor for that year, and so aUemis vidbus to 
them and their heirs ; this a good partition. The same law is, 
if a partition be made for two or more years, and each copar- 
cener has an estate of inheritance, and no chattel ; albeit either 
of them, aUemis vicibus, has the occupation but for a certain 
term of years. 

19. These partitions might formerly have been made by parol Lit s. 250. 
only, without deed or livery ; in consequence of the statute of 

of Frauds, 29 Cha. 2. c. 3., no legal partition can now be made 
between coparceners without deed. But an agreement in writing til 16. c. 3. 
to make a partition will have the same effect in equity, as an 
actual partition at law. 

20. Where coparceners could not agree upon any of the pre- By writ of 
ceding modes of partition, any one or more of them might bring luTg. 2*47, 8. 
a writ of partition against the others or other of them ; and when 
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A ^fojot 2y ate cznevr aight have a writ of partitioa 
3x1 Hea. t^ ; far akhoogh he was neither joint 
ia nmumem, (far that tipr^pe lay against the 
parceoer and tenant by the cmtesy) jet he was in equal mischief 
as another tenant for life. 

24. The proceed in gs under a writ of partition were somewhat 
altered by the statatea 31 Hen. 8. c 1. and 32 Hen. 8. c. 32., 
and still more by the statutes 8 fc 9 Will. 3. c. 31., all of which 
extended to copaiccners ; and hare been stated in the preceding 
Title, (a) 

25. It has been held, in a modem case, that the statutes res- 
pecting partitions do not extend to copyhdd estates. 

26. AU lands and other real property, which are capable of a 
division, must be divided upon a writ of partition, and set out by 




(•) [B«tth6 WritoTPutitioDit abotiihedliMithe lilJiae lS».hyilit.3& 4 
WiL 4. cb. 37. ■. 36, 37«— Set abo s. 38.] 
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metes aud bounds. Castles used for the necessary defence of the 
realm, or which were the heads of earldoms or baronies^ were 
allotted to the eldest sister ; but castles for habitation and private 

11 I 1* • 1 a liii. 26* c« I* 

use, and houses may be divided among coparceners. 

27. There are several kinds of incorporeal hereditaments which 1 1^^ i^ ^* 
cannot be divided among coparceners; they were therefore 

allotted to the eldest sister, and the others had an allowance out 
of the rest of the inheritance: but where nothing else descended, 
then it was agreed that each coparcener should have them for a 
certain time. 

28. Partitions between coparceners are now usually made by By partition in 
means of a bill in Chancery, in the same manner as partitions Tit is. c. 2. 
between joint tenants ; and partitions may also be made by the *' 
commissioners of an inclosure act. ^^ ^* 

29. Though the law gives to every coparcener a power to inddents after 
sever her own moiety or share, and to carry it to the family into ^^^173 ^^ 
which she marries ; yet since the partition is compulsory, the 

law will not put coparceners in a worse condition, after partition, 
than if they had enjoyed their shares in coparcenary ; therefore 
in a suit commenced for any part, or on eviction of any part, they 
shall have like remedy as if they had enjoyed in common : in 
which case, if a suit had been commenced, both parties must 
have been impleaded } and on a recovery, there had been an equal 
loss to both. 

30. There is, therefore, after partition a warranty annexed to Idem, 
each part ; so that if either be impleaded, she may vouch her 
sister ; and if she loses, she may recover one moiety of her loss 

in value against the other sister. For there is a condition 
annexed to every partition, that if either the whole, or any 
share, or an estate for life, or in tail thereout, be evicted, the 
party so evicted may enter on her sister's moiety, and avoid the 
partition of an undivided moiety of what is left. 

31. If two houses descend to two coparceners, one worth Tit 8.351,2. 
twenty shillings a year, and the other only worth ten shillings a 

year, each coparcener upon a partition shall have a house: but 
she who has the house worth twenty shillings a year shall pay 
to the other, and her heirs, five shillings a year, that the partition 
may be equal; and distress may be of common right, into whose 
hands soever the house goes. 
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TITLE XX. 



TENA NCY IN COMMON. 



Sect. 1. De$enptwn qf. 
3. How created, 
8. Incidents to thie Estate, 
14. 7%€ PoMetmn of one is that 

qf the other, 
31. Suioect to Curtesy, 

25. And to Dower. 

26. [As to Dower, with respect to 

real estate being partner- 
ship property,"] 



Sect. SO. Destroyed by voluntary Par- 
titum, 

SI By Writ qf Partition. 

34. By Partition tn Chancery, 

S9. By Partition under an In- 

closure Act* 

40. By uniting all the Titles. 



Section L 

A Tenancy in common is where two or more persons hold Description of. 
lands or tenements in fee simple, fee tail, or for term of life or i*j*Q^t. 196 b. 
years, by several titles ; not by a joint title ; and occupy the 
same lands or tenements in common ; from which circumstance 
they are called tenants in common, and their estate a tenancy in 
common. 

2. The only unity required between tenants in common is that ^ Comm* 191. 
of possession. For one tenant in common may hold his part in 

fee simple, the other in tail, or for life : so that there is no unity 
of interest. One may hold by descent, the other by purchase ; 
or the one by purchase from one person, and the other by pur- 
chase from another ; so that there is no unity of title. One's 
estate may have been vested fifty years, the other but yesterday; 
so that there is no unity of time. 

3. A tenancy in common may be created by the destruction How cntted. 
of an estate in joint tenancy or coparcenary. Thus, Littleton 1. 292—299. 
says, if a man enfeoffs two joint tenants in fee, and one of them 
enfeoffs a stranger of his share, the alienee and the other joint 

tenant are tenants in common. 
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Id. 309. 4. So, if two persons have an estate in coparcenary, and one 

of tbem alienes his share to a stranger, the alienee and the other 
coparcener become tenants in common. 

m le. c 1. 5^ i( hi^ t)^Q stated in a preceding Title that where lands 

are given to two men, and the heirs of their bodies, they have a 
joint estate for their lives, and several inheritances; so that 
they are joint tenants for life, and tenants in common in tail, of 
the inheritance. 

I Iml 190 a. 6. If lands be givoi to John, Bishop of Norwich, and his 

successors, and to John Overall, Doctor of Divinity, and his 
heirs, being one and the same person, he is tenant in common 
with himself. 

7. A tenancy in common may also be created by express limi- 
tations in a deed or will, of which an account will be given 
hereafter. 

8. Tenancies in common descend to the heirs of each of the 
tenants, because they hare several freeholds, and not an entirety 
of interest, like joint tenants ; therefore there is no survivorship 
among them. 

9. By the old law tenants in common had no remedy against 
each other for the rents of the estate : but by the statute 4 & 5 
Ann. c. 16. s. 27. actions of account are maintainable by tenants 

* in common against each other, in the same manner as by joint 

"^ft/'s.** ^' *«"Mi"*« 9 ^^^ by the statute of Westm. 2. c. 22. they have the 

same remedies against each other, in cases of waste, as joint 
tenants. 

I iHt.200i. ]0. If two tenants in common be of a dove- house, and the 

one destroy the old doves, whereby the flight is wholly lost, the 
other tenant in common shaU have an acfion of trespass ; for 
the whole flight is destroyed, therefore he cannot in bar plead 
tenancy in common. So it is if two tenants in common be of a 
park, and one destroys all the deer, an action of trespass lies. 

J*J>- 71. pL 1 1. It was held in Trin. 6 Eliz. by Dyer and Weston, that if 

there be two tenants in common of a wood, and the one leases 
his part to the other for years, if the lessee cuts down trees and 
does waste, he will be punished for a moiety of the waste, and 
the lessor may recover a moiety of the place wasted. 

12. One tenant in common cannot, however, maintain an 
action on the case, in the nature of waste, against another 
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tenant in common^ in possession of the whole, under a demise of 
his companion's moiety, for cutting down trees of a proper age 
and growth for being cot 

13. In an action on the case, in the nature of waste, it Maityno. 
appeared that the plaintiff and defendant were tenants in com- a Tenn%. 145. 
monof land, on which were several trees, growing; that the 
defendant occupied the whole, having a demise from the plain- 
tiff of his moiety ; and that he had felled many trees, all of 
which were of a proper age to be cut down. 

For the defendant, it was objected, that under these circum- 
stances this action for misfeasance could not be supported ; for 
that the case must be considered in the same light as if the 
plaintiff had not leased his moiety to the defendant; the trees, 
as part of the inheritance, not passing by that lease. And if so, 
that one tenant in common could not bring such an action 
against another, unless for some injury done to the inheritance, 
which was not pretended here, as all the trees were proper for 
being cut ; that, if the defendant could not cut trees in this 
state, one obstinate tenant in common might prevent the others 
from taking the produce of the land. 

For the plaintiff it was contended that the defendant ceased 
to be tenant in common during the lease, and became liable to 
the plaintiff like any other lessee. That even if no lease had 
been granted by the plaintiff to the defendant, the former might 
maintain this action on the authority of Moor, 71. pi. 194., and 
Waterman v. Soper. 

On the part of the defendant it was answered that in the two 
cases cited it was taken for granted that waste had been com- 
mitted ; which was not the case here. In Moor it was stated 
that the lessee cut trees, and did waste ; that the* instance put 
in Loid Raymond was, the destruction of the whok flight 
of pigeons. 

The Judge directed a verdict to be taken for the plaintiff, for 
the value of half the trees, with leave for the defendant to set it 
aside, if the Court should be of opinion that the action could not 
be maintained. 

On a motion to enter a verdict for the defendant. Lord 
Kenyon said, the verdict had neither principle nor authority for 

VOL. II. n n 
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ite support. The defendaDt could not be in a worse ntnation, by 
being tenant to the plaintiff of his moiety, than he would have 
been in« if the plaintiff had not demised to bim ; and, considered 
in that point of view, the action could not be supported. This 
was an action er delicto: if one tenant in common misused that 
which he had in common with another, he was answerable to the 
other, in an action, as for misfeasance. But here it did not 
appear that the defendant committed any thing like waste : no 
injury was done to the inheritance, no timber was improperly 
felled ; the defendant only cut those trees that were fit to be cut; 
and if he were liable in such an action as this, it would have the 
effect of enabling one tenant in common to prevent the other's 
taking the fair profits of the estate. In another form of 
action the plaintiff would be entitled to recover a moiety 
of the value of the trees that were cut. Verdict for the de- 
fendant 
^P?**?^^ 14. The possession and seisin of one tenant in common [until 
of the ot&ier. a recent statute,] was the possession and seisin of the other (a), 

because such possession was not adverse to the right of his com- 
CroTElhkUi. P^^i<)D^ but in support of their common title. And although one 

tenant in common took the whole profits, yet this did not devest 
the possession of his companion. But if one tenant in commoa 
drove the cattle of his companion off the.Iand, or prevented him 
from entering upon and occupying the land, this would devest 
the possession, so as to entitle the companion to bring an 
ejectment. 

^ae*Hob.l20 ^^' ^^^ Hobart reports it to have been laid down by the 

Court of Common Pleas, in 12 James, that the entry of one 
tenant in common might be in three ways ; either in the name 
of herself or her fellow ; or generally, which shall always be 
taken according to right, as being under construction of law, 
and therefore lawful ; or, lastly, entry claiming all expressly ; 
which cannot dispossess her fellow ; for her possession is over aU 
lawful, as well before as after such claim; so that there is no pos- 
session altered by such claim. Then a sole claim without more can 
never change the possession ; and'without a change of possesaton 

2^!!i'4^' it remains as before. From which it follows, that a tenant in 

(a) [Now otherwise by staU 3 & 4 Will. 4. c. 27. 1. 12. supn. Tit. 18. eh. 1. 1. 26.] 



TUk XX. Tenancy in Common, s. 15—18. 403 

common can nerer be disseised by his fellow, but by an aictaal 
ouster. 

16. One tenant in common received all the rents for 26 years. Faiidaim v. 
In an ejectment brought by the other tenant common, for the 5 Ban. 2604. 
recovery of his moiety, the question was, whether this possession 

of 26 years amounted to an expulsion of the companion, so as to 
devest his estate. 

It was said that tenants in common, as well as joint tenants 
and coparceners, have a joint possession, and the possession of 
one is the possession of both; that the perception of the profits ^ 
did riot amount to an expulsion. One tenant in common 
mighty indeed, disseise another : but then it must be done by 
an actual disseisin, and not by a bare perception of the profits 
only. 

The Court was of opinion that there was no adverse possession, 
no keeping the plaintiff out of possession. One tenant in com- 
mon had received the rent, and not accounted for it to the other : 
but there was no expulsion, no ouster. 

17. Notwithstanding the principle established in the preceding 
case, it has since been determined that thirty-six years sole and 
nninterrapted possession by one tenant in common, without any 
account or demand made, or claim set up by his companion, was 
a sufficient ground for a jury to presume an actual ouster of the 
co-tenant. 

18. Upon a rule to shew cause why a new trial should not be ^oe v Proner, 
granted. Lord Mansfield reported that from the year 1734 one Doe 9. Bird, 
tenant in common had been in the sole possession of the lands, ^* * 
without any claim or demand by any person or persons claiming 

under the other tenant in common. That no actual ouster was 
proved : but, upon the circumstances, he had left it to the jury 
to say, whether there was not sufficient evidence before them to 
presume an actual ouster ; and supposing there was an actual 
ouster, in that case the lessors of the plaintiff were barred. The 
jury found there was sufficient evidence to presume an actual 
ouster. 

After the case had been argued, Lord Mansfield said—'' It is 
very true that I told the jury they were warranted by the length 
of time in this case, to presume an adverse possession and ouster 
by one of the tenants in common of his companion ; and I am 
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atill of the same opinioD. Some ambiguity seems to have ariseo 
from the term actual ouster, as if it meant some act accompanied 
with real force, and as if a turning out by the shoulders were ne- 
cessary. But that is not so. A man may come in by rightfol 
possession ; and yet hold over adversely, without a title. If he 
does, such holding over, under circumstances, will be equivalent 
to an actual ouster. For instance, length of possession during a 
particular estate, as a term for 1,000 years, or under a lease for 
lives as long as the lives are in being, gives no title : but if tenant 
pour outer vie hold over for twenty years, after the death of cestui 
(jue vie, such holding over will in ejectment be a complete bar to 
the remainder-man or reversioner, because it was adverse to his 
title. So, in the case of tenants in common, the possession of 
one tenant in common, eo nomine, as tenant in common, can 
never bar his companion, because such possession is not adverse 
to the right of his companion, but in support of their common 
title ; and by paying him his share, he acknowledges him to be 
co-tenant. Nor, indeed, is a refusal to pay of itself sufficient, 
without denying his title : but if, upon demand by the co-tenant 
of his moiety, the other denies to pay, and denies his title, saying 
he claims the whole, and will not pay, and continues in posses- 
sion, such possession is adverse, and ouster enough. The ques- 
tion then is, whether the possession in this case, after the parti- 
cular estate ended, was a possession as tenant in common eo no- 
mine, or adverse. 

** It is a possession of near forty years, which is more than 
quadruple the time given by the statute for tenants in coounon 
to bring their action of account, if they think proper, namely, 
six years : but in this case no evidence whatsoever appears of 
any account demanded, or of any payment of rents and profits, 
or of any claim by the lessors of the plaintiff, or of any acknow- 
ledgment of the title in them, or in those under whom they woold 
now set up a right ; therefore, I am clearly of opinion, as I was 
at the trial, that an undisturbed and quiet possession, for such a 
length of time, is a sufficient ground for the jury to presume an 
actual ouster, and that they did right in so doing." 

The other Judges concurred, and the rule for a new trial was 
discharged. 

19. It was determined, in the following modern case, that 
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ivhere one tenant in common levied a fine of the whole estate, 
and took the rents and profits afterwards, without account, for 
nearly five years, this was no evidence whence a jury should be 
directed, against the justice of the case, to find an ouster of his 
companion at the time of the fine levied. 

20. Philip Fincher being tenant for life, remainder to his first Peaceable 
and other sons in tail, remainder to all his daughters as tenants East, r! 568. 
in common in tail, (who afterwards levied a fine,) died, leaving i^b.& Aldose. 
three daughters: Mary married to Thomas Homblower, Ann 
married to Nicholas Pearsall, and Margaret, who died unmar- 
ried before her sister Mary. Mrs. Homblower, under her mar- 
riage settlement, having a power to dispose of her share, executed 
it in favour of the right heirs of her husband, with a power of 
revocation. She survived her husband, and died in March 
1796. The lessor of the plaintiff claimed as heir at law of her 
husband, under her appointment. After her death N. Pearsall 
and Ann his wife levied a fine of the whole estate as of Easter 
term 1796. It was understood, before the trial, that the defend- 
ants meant to claim under a deed or will, or both, of Mrs. Hom- 
blower, executed subsequent to the deed of appointment before 
mentioned ; in consequence of which the plaintiff's counsel pro- 
duced evidence by anticipation, which went decidedly to prove 
that at the time, and long before, when the supposed instrument 
bore date, Mrs. Homblower was insane ; whereupon the defend- 
ant's counsel, saying they were not then prepared to meet that 
case, stood upon their title, derived from the fine, operating upon 
what they contended was an adverse possession, by Pearsall and 
his wife, of the whole estate, at the time of the fine levied ; as to 
which it appeared in evidence, that since the death of Mrs. 
Homblower, and till Pearsall's death, the latter alone received 
the whole rent ; and that no rent was ever paid to the lessor of 
the plaintiff, and no entry was proved to be made by him. 

For the lessor of the plaintiff it was insisted at the trial, that 
no entry was necessary to avoid the fine, he having been tenant Tit. 35. c. 18. 
in common with Pearsall during his life. That he might elect 
whether the receipt of rent by Pearsall should be an ouster or 
not; and if he were not ousted, the fine would only operate on 
the title and interest of the defendants. 

On the other side it was insisted, that as the lessor of the 
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tf a»ked, if tbii were not aa adverse poaKSiioQ by Peamll^ at 
the time of tli^e fioe kr-ed, « here the L£« was to be drawn. He 
aaid be had do be&iution in sarins where the line of advene 
y^mtftftion be^ao, and where it enoed. Prima facie the pooaca 
MOO of ooe teriaot in comrooii was that of the other, and ereiy 
cajie and dicium in the books was to that ^ect. But it might 
be »hewo that one of them had been in poasession, and bad re- 
ceived the rents and profits to his own use, without account to 
the other ; and that the other had acquiesced in this for such a 
length of time as might induce a jury, under all the ciicun- 
itances^ to presume an actual ouster of his companioOy and there 
Aut€, B. 10. the line of presumption ended. In the case of Doe v. Prosser, 

Lord Mansfield rightly said, it was not necessary to shew actual 
force, in order to prove an ouster, as by turning a man out by 
the shoulders ; but, as was also observed by Mr. Justice Aston* 
it might be inferred from circumstances, which circurastanoes 
were matter of evidence to be left to a jury. There, there was 
an undisturbed and exclusive possession by one tenant in com- 
mon for forty years, which the Court properly held to be suffi* 
cient evidence of an ouster, to leave to a jury: but no judge 
could think himself warranted in directing a jury to make such 
a presumption in this case, in order to work the grossest ii^ua- 
tice, and in aid of fraud. What was the case here ? During 
Mrs. Hornbbwer's life, Pearsall held as tenant in common with 
her ; he received all the rent, but he accounted for her propor- 
tion. She died in the month of March 1796, the defendants or 
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Pearsall having, ag was supposed, procared from her, at a time 
when the jury had found her to be insane, an instrument con* 
veying the property to them. Then in Easter term following, 
for the purpose of securing the possession of this ill-gotten pro* 
perty, the fine was levied. But Pearsall had then done no act 
which manifested that he held the possession of the whole ad- 
versely : the levying a fine of the whole was no ouster of his 
companion. About a* month intervened between .the death of 
Mrs. Hornblower and the levying of the fine. What notice was 
there to the lessor of the plaintiff at that time that Pearsall had 
acted adversely, so that he should be taken to have acquiesced 
in his title. All the cases mentioned went upon the ground of 
acquiescence in an adverse holding, in order to presume an 
ouster? In Fairclaim v. Shackleton there had been a perception Ante, s. 16. 
of the rent by one tenant in common for twenty*six years : but 
the title of the other being admitted, no ouster was presumed. 
Without an ouster was found by the jury, the possession of one 
tenant in common must be taken to be the possession of all. 
He admitted that upon the principle of the case of Lade v. Hoi- Tit. 12. c. 2. 
ford, the jury might from circumstances presume an ouster; and 
where the fact was so found, the legal consequences would en- 
sue: but no judge would advise a jury to make the presumption 
in this case. Then unless the holding were adverse, there was 
no occasion for an entry to avoid the fine. Suppose a tenant Tit. 35. c. 13. 
for years levied a fine, no entry by the landlord would be neces- 
sary in order to enable him to maintain an ejectment at the end 
of the terra. In Taylor v. Horde, Lord Mansfield said, that in i Burr. ill. 
order to advance justice he would enable the real owner in such 
a case to consider himself kept out by wrong or not, at his 
election. So a tenant in common might rely on the possession 
of his co-tenant, as his own, unless there were an actual ouster 
in fact, or the jury found it from circumstances : but nothing of 
that sort was here found ; and therefore the Court might consider 
the levying of the fine as rightfully and legally done, and in- 
tended to operate only on that share of the premises to which 
the defendants were lawfully entitled. 

Mr. Justice Lawrence cited the case of Coppinger v. Keating, 
on a writ of error from Ireland, Mich. 22 Geo. 3. where one of 
two brothers, professing the Catholic religion^ entered on the 
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death of hiB elder brother on the lands, <tf which they were 
tenants in common, in consequence of the gavel act; which en- 
acted that the lands of persofis of that persuasion should descend 
to all the males, according to the custom of garelkind ; and held 
them for several years until his death; and the Court deter- 
mined that the son of the elder brother was not barred by the 
statute of Limitations; as the uncle was tenant in common 
with him under that act, no actual ouster being found. The 
rule for entering a nonsuit was discharged. 

21. Estates held in common are subject to curtesy : therefore 
if a woman tenant in fee or in tail, of a portion of an estate held 
in common with another, marries, has issue, and dies, her hus- 
band will be entitled to her portion of the estate as tenant by 
the curtesy ; and the seisin of one tenant in common will be 
considered as the seisin of the other, for this purpose. 

22. A. died leaving a wife, a son, and a daughter. The widow 
entered upon the estate ; and was seised as tenant in dower of 
one part, as tenant in common with her son of another part, and 
of a third as guardian in socage to him. ' The son went beyond 
sea, and died there under age, whereby the daughter became 
entitled to his share. She during her infancy married the plain- 
tiff; and, together with him, applied to the mother to be let 
into possession of the son's part, which the mother refused, 
imagining the son was still alive, and therefore insisted to hold 
the land for him. Upon this they filed a bill in Chancery for 
an account, which was accordingly directed. After this the 
daughter died ; and upon farther application to the Court by 
the husband, one question was, whether the seisin of the mother, 
after the son's death, being tenant in common with the daugh- 
ter, was the seisin of the daughter sufficient to make the hus- 
band tenant by the curtesy of her part ? 

The Court held it was sufficient ; for the entry and possession 
of one tenant in common was the entry and possession of the 
other : accordingly it was decreed for the plaintiff. And it was 
said that where one entered claiming the whole for himself, in 
exclusion of his companion, this might not serve as the entry of 
his companion, being made directly against him : but that was 
not this case. For it appeared that the mother's keeping pos- 
session of the whole against her daughter and her husband was 
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entirely owing to a mistake, in imagining her son was still living ; 
not with an intent to exclude the daughter from her right ; there- 
fore no inference could be drawn from it. 

23. Estates held in common are also subject to dower, so that ^^ ^ dower. 
the widow of a tenant in common will be entitled to one-third 

of her husband's portion. 

24. Thus where, in a writ of dower by a widow against the Satton v. Roife, 
heir of her husband, the tenant pleaded that A. was seised, and 

devised the tenements to the husband, and two more, equally to 
be divided ; by which they were tenants in common ; and so 
demands judgment of the writ, supposing that the widow could 
not sue dower, before partition, against tenants in common. 
But, upon demurrer, it was adjudged that the writ well lay. 

25. In a case of this kind, dower must be assigned in com- i Inst 34 b. 
mon ; for the widow cannot have it otherwise than her husband 

had it. 

26. [It is sometimes doubtful whether the real estate of Astodowerwith 
partners purchased out of their partnership property, will be ^Stebeiog 
subject to the dower of the partners' wives. SS****"^ ^' 

Where it is conveyed to them as tenants in common and 
there is no agreement among them which will impress the real 
estate with the character of personalty, there seems to be no 
reason why dower should not attach. So if the whole of the 
real estate were conveyed to one or more of them in trust for 
themselves and the other partners, in the absence of any such 
agreement, the share of the partners to whom the conveyance 
was made, would in like manner be subject to dower. But 
where there is such an agreement between the partners, as, for 
instance, that on dissolution of the partnership the land shall 
be sold, it has been held that such agreement converts the land 
into personalty, (a) 

27. In the absence of any agreement, having the above effect, 
it appears doubtful, whether the mere circumstance that the 
land was bought for the purposes of the partnership, wilt alone 
convert it, as between the representatives of a partner, (b) 

(a) [Thornton v. Dixon, 3 Bro. C. C. 199, by Belt, and note. Ripley v. Water- 
worth, 7 Ves. 426—452.] 

(6) [Thornton v. Dtion, ubt lup. Bell v. Phyn, 7 Ves. 453. Balmain v. Shore, 
9.Vee. 500.] 
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Lord Erskine, in Stuart v. the Marqais of Bote, wM thai the 
difficult J of diatiBgoiahing and Bmnging the partnefship pio- 
perty of different natures, partly real and partly peraonal, had 
never, except by the effect of the contract or the will, been held 
sufficient against the heir. 

But in Selkrigg v. Davies, Lord Eldon, C. is reported to 
have said, '' My own individual opinion is, that all property 
involved in a partnership concern, ought to be consid^ed per* 
sonal estate ; and in the case of Townshend v, Devaynes, 30th 
June 1812, he decided against the heir. In Crawshaw v. Maule, 
his lordship appears to consider the subject as donbtfiil. (c) 

28. It may be deduced from the cases abov« cited, that the 
real estate purchased with the joint effects of the partnership, 
will, as between the partners, be considered per8<Hial estate ; and 
it has been inferred that real estate would, with other joint 
property, be primarily liable to the payment of the joint part- 
nership debts, as between the representatives ; and that if the 
heir or widow of a partner be entitled, their right can attach 
only on the surplus, (d) 

29. Where rsal estate was purchased out of the partnerBhip 
•ffMts, and by the agreement of the partners was to be the sepa- 
rate property of one of them to whom it was conveyed, he 
being considered the debtor to the partnership for the purchase 
BMney, the wife was held entitled to dower out of the whole.] 

30. A tenancy in common may be destroyed by a volontary 
partition of the several shares, which might formerly have been 
done withoot deed ; provided it was executed in sevetalty by 
livery of seisin. In consequence of the statate of Frsods, 
29 Cba. 2. c. 3. no legal partition can now be omde between 
tenants in common without deed. But an agreement in wrxtii^ 
to make partition will have the same effect, in. equity, as an 
actual partition at law. 

bl. Tenants in common were compellable to sever their 
estates by writ of partition ufider the statutes 31 & 32 Hen. 8w 
and 8 8c 9 Will. 3. c. 3 1 . which have been already staled : [but 
that writ is abolished from the 1st day of June 1835.] 



(c) [I Ropers Husbaml and Wife, S ed. 34Sv and bo«».} 

(d) lb. 
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32. Iq a wril of partitiOD» a rule to ahew cause was granted, Haltoa v. 
and afterwards made absolute* on affidavit of service, for the 2 Black. R. 
Court to proceed to esaniine the title of the defendant ; process ^^^ 
having been duly relumed, the declaration entered, and no ap*- 
pearance entered by the tenant within ten dayd. The Court, 

on making the rule absolute, appointed to proceed on the exa- 
mination in open court on the next day. Accoidingly Serj. 
Walker for the demandant opened his title, of which abstracts 
had previously been left with the judges; it fortunately proved 
not to be very intrioate. The several seisins, descents, devises, 
and conveyances, were proved by affidavits. The deeds and 
wills were produced and read; and no counsel appearing for the 
tenant, the Earl of Thanet, judgment on bis deiault was given 
for the demandant, to hold in severalty the premises demanded 
in his count ; in some of which he was seised of two undivided 
third parts, and in others of a moiety only, in common with 
Lord Thanet A writ of partition was awarded. 

In a subsequent term the sheriff returned that he had executed 
the same, in the presence of persons who attended for the plain- 
tiff and defended respectively ; and specified in bis return the 
several parcels, with their metes and boundaries: hereupon 
Walker for the plaintiff moved for final judgment, quod parikio> 
sit stabiHs, The rule for which was made absolute the last day 
of the term, on affidavit of notice to the defiNidant and tenanta 
in possession.' 

33. It has been lately held, that the statute 8 and 9 WiU. 3. Djferr.Bui- 
c. 31. applies only to those cases where the tenant doea»not Piii.'344. 
appear. 

34. Partitions of estates held in oommon are now usually Bv partition in 
made by a commission out of Chancery, in the same manner as ^ ^"^''7* 
partitions of joint tenancies : but in such case it is not necessary Tit is. c. 2. 
that every part of the estate should be divided ; for it will be *' 
sufficient if each tenant in common have an equal share of the 

whole. 

35. A partition was decreed of an estate, which consisted, Clarendoav. 
among other things, of a great house and park. The defendant 1 p.°Wnis.446. 
insisted to hav« one-third of the house, and ako a third of the 

park, assigned to him by the commissioners, who were to make 
the partition. It was urged for him, that as he was entitled 
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to a third of the whole^ ao conaequently he was to have a third 
of the house and park ; and in many cases in the law, things 
entire in their nature, as a house, a mill, or an advowson, might 
be divided. So a tenant in common should have half the house, 
every other toU dish, and every other turn of the church, &c. 
That thus it would be at law in case of a writ of partition, and 
equity followed the law. 

Lord Parker said, — Care must be taken that the defendant 
should have one third part in value of the estate : but there was 
no colour of reason that any part of the estate should be 
lessened in value, in order that the defendant should have one 
one third of it. Now if the defendant should have one third of 
the house and park, this would very much lessen the value of 
both. If there were three houses of different value to be 
^ divided among three, it would not be right to divide evary house, 

for that would be to spoil every house. But some recompense 
was to be made, either by sum of money or rent for owelty of 
partition, to those who had the houses of less value. It was 
true, if diere were but one house, or mill, or advowson, to be 
divided, then that entire thing must be divided in manner as the 
other side contended ; secus^ when there were other lands, which 
might make up the defendant's share. Therefore, since the 
plaintiff and his wife had two thirds, he recommended that the 
house and park should be allowed to them ; and that a liberal 
allowance out of the rest of the estate should be made to the de- 
fendant in lieu of his share of the house and park. 

36. Where an infant is tenant in common with an adult, and 

a partition of the estate is directed by the Court of Chancery ; 

the conveyance to be made in pursuance of the commission wiU 

be respited, tilt the infant comes of age. 

H^^' ^^' ^^^ George Strode devised divers manors, 8lc. to trustees 

2P.Wiiii.6l8. 2aid their heirs, in trust for his two grand-daughters. Lady 

1 Mad. 214. Hertford and Lady Brook. On a bill for for a partition. Lord 

King said — ** Decree a partition, and for that purpose let a 
commission issue to allot one moiety in severalty to the plaintiff, 
the LcMrd Brook, and the other moiety in severalty to Lady 
Hertford, to hold to them according to their respective estates, 
which they are entitled to under the will ; and let the plaintiff 
and the defendant, the Lady Hertford, be respectively quieted 
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in the possession of the premises severally to be allotted as afore- 
said : but forasmuch as the infant plaintiff cannot join in a con- 
veyance of the moiety to the Lady Hertford, so that there can- 
not be mutual conveyances, let the conveyances to be made by 
the trustees of the legal estate be respited, until the infant 
plaintiff comes to twenty-one, or farther order of the Court ; 
at which time all parties interested may join in mutual con- 
veyances." 

38. On a bill by a tenant in common for a partition against Tnckfield v. 
a tenant for life, and an infant tenant in tail in remainder of the 197, ' 
other moiety ; the usual decree for partition to hold and enjoy 

^ in severalty, and for mutual conveyances, was made. But day 
was given to the infant, till after he came of age, to shew cause 
against the decree. 

On a motion made by the plaintiff to respite the execution of 
the conveyance till the infant came of age ; the question was, 
whether the plaintiff was obliged to convey till the infant came 
3f age; because he could not have a conveyance from him till 
chat time. 

Sir J. Strange, M. R. was of opinion, that the conveyance by 
.he plaintiff ought to be made immediately, according to the de- 
cree; and took a distinction between this case and that of Brook Ante, s. 37. 
;. Hertford. In that case the bill for partition was brought by 
,he infant ; in this, it was by an adult, against an infant : but 
tt the importunity of counsel, leave was given to move it again 
before Lord Hardwicke, who declared his opinion that the con- 
/eyance ought to be mutual, not only as to the thing, but also 
n point of time. He said that the case Brook t?. Hertford, Baring v. 
.hough different in some circumstances, was a considerable &b.561.^ 
luthority ; and ordered the conveyance by the plaintiff to be 

^ espited. 

39. By the statute 41 Geo. 3. c. 109. s. 16. it is enacted, that By paititiui 

" t shall be lawful for the commissioners in inclosure acts, upon 8,^i|^i^^"^'^ 
he request in writing of' any joint tenants, coparceners, or 
enants in common, or any or either of them, or of the husbands, 
;uardians, trustees, committees, or attomies of such as are under 
overture, minors, lunatics, or under any other incapacity, or 
' bsent beyond seas, to make partition and division of the estates 

^^ nd allotments, to such of the said owners or proprietors who 
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ifaall be entilled to the same as joint tetiantB, coparcefiera, or 
tenants in oommon ; and to allot the same accordingly, in se- 
veralij. 
ule ^^ ^ ^' ^® ^^ manner in which estates in common may be dis- 

fiwlted is^ by uniting all the titles in one tenant, by purchase 
or otherwise ; which brings the whole to one estate in severalty. 
41. [The statnle of 1 Will. 4. c. 66. which relates to property 
belonging to infants and lunatics beneficially, authorises (8.27.) 
the completion of a contract to make partition entered into by a 
person subsequently becoming lunatic: hot it does not seem to 
authorise guardians on behalf of an infant to make partition.] 
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